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INTRODUCTION 

A  reading  of  Appellees’  brief  shows  that  it  misappre¬ 
hends  in  material  respects  the  nature  of  the  issues  pre¬ 
sented  on  this  appeal  by  the  Appellant.  Appellant,  there¬ 
fore,  finds  it  necessary  to  file  this  reply  brief  in  order  to 
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insure  that  the  Court  does  not  assume  that  such  misappre¬ 
hensions  of  Appellees  are  part  of  the  issues  on  this  appeal. 
Furthermore,  a  number  of  contentions  advanced  by  Ap¬ 
pellees  concerning  the  applicable  law  and  the  facts  of  the 
case  should  not  be  permitted  to  stand  unchallenged. 

THE  SEGREGATION  OR  ALLOCATION  ISSUE1 

A  Segregation  of  Pepco’s  Local  Operations  from  all  other 
Operations,  an  Issue  Clearly  Raised  Herein,  does  not 
Require  that  System  Operations  be  Ignored. 

Appellees’  brief  states  (p.  10)  that  Transit  raises  “only 
the  question  whether  it  was  beyond  the  power  of  the  Com¬ 
mission  to  look  to  total  Company  figures”  in  determining 
local  District  rates.  Transit  has  never  raised  such  a  ques¬ 
tion  and  has  never  maintained  that  the  Commission’s  vi¬ 
sion  should  be  so  restricted.  Yet  Appellees  throughout 
their  long  discussion  of  the  subject  of  segregation  or  allo¬ 
cation  treat  this  as  the  only  issue  involved.  Again,  Appel¬ 
lees  say  (pp.  10-11),  “Transit  never  objected  during  the 
lengthy  proceedings  to  testimony  on  total  Company  fig¬ 
ures.”  Of  course,  Transit  did  not  object  to  the  introduc¬ 
tion  of  system  figures.  Such  figures  are  a  significant,  in¬ 
deed  an  essential,  element  of  every  rate  proceeding  in  which 
there  is  a  segregation  of  the  regulable  and  the  non-regula- 
ble  operations.2  The  ascertainment  of  complete  system  fig- 

1  We  believe  it  desirable  to  repeat  the  second  footnote  on  page  3  of  our 
original  brief  as  follows: 

“The  appellant  has  referred  to  this  issue  as  the  ‘segregation’  issue. 
The  Commission  refers  to  it  as  the  ‘jurisdictional  allocation  problem’ 
(J.  A.  1113).  Although  there  is  a  technical  distinction  between  ‘segre¬ 
gation’  and  ‘allocation’,  the  two  terms  have  been  used  interchangeably 
throughout  these  proceedings  unless  the  context  otherwise  requires.  Other 
terms  sometimes  used  interchangeably  with  ‘  segregation  ’  and  ‘  allocation  ’ 
are  ‘separation’  and  ‘apportionment’  ”. 

In  order  to  insure  that  the  two  terms  are  to  be  used  interchangeably,  we  have 
occasionally  used  the  expressions  “segregation  or  allocation”  or  “segregation 
(allocation)  ”. 

2  We  call  the  Court’s  attention  to  our  use  of  the  terms  “regulable”  and 
“regulated”  to  refer  to  regulation  by  the  commission  whose  order  is  being 
discussed  by  us.  The  other  operations  of  the  utility  arc  usually  subject  to 
regulation  by  either  federal  or  state  authority,  although  part  of  such  other 
operations  may  not  be  subject  to  regulation  of  any  kind. 
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ures  is  the  first  step  in  the  segregation  or  allocation  process 
(see  discussion  of  Colorado  Interstate  Gas  Co.  v.  Federal 
Power  Commission,  324  U.  S.  581,  pp.  11-15,  infra).  The  next 
step,  and  the  one  which  the  Commission  deliberately  re¬ 
fused  to  take  in  these  proceedings,  is  to  determine  what 
part  of  the  total  system  figures  should  be  segregated, 
or  what  allocation  should  be  made  of  such  system  figures, 
in  order  to  determine  the  revenues  and  the  associated  costs 
of  Pepco’s  District  operations.  It  would  have  been  patent 
error  for  the  Commission  to  sustain  any  objection  which 
mistakenly  might  have  been  made  to  the  introduction  of 
system  figures. 

The  position  consistently  maintained  by  Transit  through¬ 
out  the  proceedings  was  accurately  described  in  Appellant’s 
original  brief  (p.  6).  It  was  that  “just,  reasonable  and 
non-discriminatorv  rates  could  not  be  fixed  for  Pepco’s 
local  services  within  the  District  of  Columbia  unless  the 
Commission  segregated  Pepco’s  revenues  and  costs  (in¬ 
cluding  return)  applicable  to  the  District  of  Columbia  from 
such  revenues  and  costs  applicable  to  electric  service  fur¬ 
nished  to  the  public  in  the  adjacent  areas  of  Maryland  and 
Virginia  and  to  the  interstate  customers.”  The  very  state¬ 
ment  of  this  position  clearly  comprehends  that  the  total 
system  figures  were  required  to  be  produced  in  order  that 
the  required  segregation  could  be  made.  The  numerous 
references  in  Appellees’  brief  to  the  contention  erroneously 
imputed  to  Transit — that  the  Commission  must  blind  itself 
to  system  figures — should  be  disregarded. 

On  page  11  of  Appellees’  brief,  the  point  is  also  made 
that  Transit  offered  no  evidence  as  to  allocation  (segrega¬ 
tion)  and  presented  its  own  testimony  and  cross-examined 
on  a  system-wide  basis.  But,  as  we  have  shown,  system 
figures  were  an  essential  element  of  the  segregation  proc¬ 
ess  and,  without  accurate  system  figures,  no  accurate  seg¬ 
regated  figures  could  be  developed.  Accordingly,  Transit 
was  acting  with  entire  consistency  in  challenging  certain 
system  figures  presented  by  the  Appellees  and  in  offering 
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its  own  system  figures.  It  is  pointless,  of  course,  for  Ap¬ 
pellees  to  complain  as  they  do  (Brief,  p.  11)  that  Transit 
did  not  itself  develop  the  required  segregation  or  alloca¬ 
tion.  It  was  incumbent  upon  Pepco,  the  applicant  for  in¬ 
creased  rates,  to  make  the  necessary  studies  and  to  pro¬ 
duce  at  the  hearing  before  the  Commission  the  necessary 
evidence  so  that  the  Commission  might  make  the  requisite 
findings  and  determine  the  required  segregation  or  alloca¬ 
tion.  Likewise,  it  was  incumbent  upon  the  Commission  to 
insist  as  a  condition  of  any  redetermination  by  it  of  Dis¬ 
trict  rates  that  Pepco  adduce  such  evidence.  But  it  was 
not  an  obligation  of  Transit,  which  is  only  a  customer  of 
Pepco,  to  supply  this  evidence — to  make  out  a  case  for 
Pepco  which  it  neglected  to  develop  itself. 

It  is  just  as  pointless  in  this  case  for  Appellees  to  claim 
that  Transit,  a  customer,  should  have  made  the  segregation 
or  allocation  which  they  were  required  to  make  as  it  would 
have  been  for  the  utility  and  the  Commission  in  the  case  of 
Washington  Gas  Light  Company  v.  Baker,  88  App.  D.  C. 
115,  188  F.  2d  11,  to  have  insisted  that  they  were  excused 
from  making  an  inquiry  into  the  proper  rate  of  return  be¬ 
cause  the  customers  who  appealed  the  Commission’s  order 
had  themselves  failed  to  make  and  produce  a  rate  of  re¬ 
turn  study  before  the  Commission. 

Appellees  do  not  and  cannot  claim  that  Transit  is  es¬ 
topped  to  assert  that  the  Commission  was  obligated  to 
segregate  the  regulated  and  non-regulated  operations  of 
Pepco.  A  study  of  the  record  before  the  Commission  and 
of  questions  asked  by  counsel  for  the  parties  show  that  it 
was  clearly  understood  that  the  issue  of  segregation  or 
allocation  was  involved  in  the  proceedings.  Indeed,  coun¬ 
sel  for  Pepco  stated  early  in  the  hearing  that  this  case 
1  ‘raises  the  problems  of  allocation  between  jurisdictions, 
geographically”  ( J.  A.  70).  Transit  spelled  out  its  posi¬ 
tion  in  its  brief  submitted  long  before  the  record  was 
finally  closed  before  the  Commission.  Transit,  of  course, 
again  set  forth  its  position  in  its  specifications  of  error  in 
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its  two  applications  for  reconsideration  (J.  A.  1179,  1221). 
Cf.  Panhandle  Eastern  Pipe  Line  Co.  v.  Federal  Power 
Commission ,  324  [J.  S.  635,  645.  Furthermore,  the  District 
Court  below  entered  a  pre-trial  order  stating  the  issues  on 
the  appeal  to  that  Court.  Paragraph  1(B)  of  that  order 
reads  as  follows  ( J.  A.  730) : 

‘  ‘  There  are  no  findings  showing  a  segregation  of  the 
costs  (including  the  rate  base  or  cost  of  capital)  of 
local  services  within  the  District  or  findings  justifying 
any  increases  in  local  District  rates  subject  to  the 
Commission’s  jurisdiction  or  to  support  the  District 
rates  fixed  bv  the  Commission’s  Orders:  nor  is  there 

w  • 

substantial  evidence  of  record  to  support  any  such 
findings.” 

The  above  order  conclusively  determines  that  the  failure 
of  the  Commission  to  segregate  costs  is  an  issue  in  this  case. 
Rule  16  of  the  Federal  Rules  of  Civil  Procedure. 

The  Numerous  Cases  Establishing  the  Segregation  Require¬ 
ment  cannot  be  Distinguished  on  the  Ground  that  the 
Appellee  Commission  had  Increased,  not  Decreased, 
Rates. 

The  Appellees  concede,  as  they  must,  the  authority  of 
the  many  cases  discussed  in  our  brief  setting  forth  and  ap¬ 
plying  the  requirement  of  a  segregation  of  the  regulable 
and  non-regulable  operations  of  a  utility.  Appellees,  how¬ 
ever,  seek  to  escape  the  thrust  of  these  cases  by  asserting 
their  inapplicability  to  the  present  situation.  The  distinc¬ 
tion  they  seek  to  create  between  these  cases  and  the  instant 
situation  may  be  summarized  by  a  simple  syllogism,  as  fol¬ 
lows:  The  exclusive  purpose  of  the  segregation  require¬ 
ment  is  to  prevent  conflict,  or  the  likelihood  thereof,  be¬ 
tween  federal  and  state  regulatory  authorities,  and  only 
rate  decrease — not  rate  increase — orders  create  the  possi¬ 
bility  of  such  conflict.  Therefore,  the  appellee  Commission 
having  increased  rates,  the  cases  establishing  the  segrega- 
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tion  requirement  are  not  applicable.  There  are  certain  ob¬ 
vious  difficulties  with  Appellees’  reasoning.  Its  major 
premise  is  unprecedented  in  law ;  it  is  contrary  to  the  hold¬ 
ings  in  the  cases  attempted  to  be  distinguished;  it  defeats 
the  clear  objectives  to  be  attained  by  segregation ;  and  it  is 
impossible  of  administrative  application. 

In  the  first  place,  it  is  well  to  observe  that  the  cases  lay¬ 
ing  down  the  segregation  requirement  contain  no  inkling 
that  Appellees’  simple  mechanical  test,  requiring  only  a 
quick  glance  to  observe  whether  the  utility’s  rates  were  in¬ 
creased  or  decreased,  determines  whether  the  requirement 
must  be  fulfilled.  The  Appellees  cite  no  precedents  which 
spell  out  the  distinction  they  seek  to  draw.  It  is 
a  distinction  which  apparently  lay  undiscovered  until 
Appellees  conceived  it  when  preparing  to  defend  on  this 
appeal  the  Commission’s  refusal  to  make  the  segregation. 

Having  in  mind  that,  due  to  increased  costs,  many,  per¬ 
haps  a  substantial  majority,  of  rate  changes  in  recent  years 
have  been  increases,  not  decreases,  it  is  indeed  curious  that 
state  regulatory  commissions  have  not  become  aware  of 
this  easy  escape  from  the  task  (which  Appellees  say  is  so 
arduous)  of  segregating  the  regulable  and  non-regulable 
operations  of  multi-state  utilities.  In  fact,  it  is  more  than 
curious — it  is  inconceivable — that  this  ready  and  simple 
exception  to  the  segregation  requirement,  if  valid,  would 
not  have  been  as  firmly  imbedded  in  the  law  as  is,  con- 
cededly,  the  basic  requirement  of  segregation  itself.  The 
truth  of  the  matter  is  that  the  alleged  distinction  has  no 
legal  basis  whatsoever. 

The  Appellees  point  to  the  fact  that  the  segregation  re¬ 
quirement  has  been  laid  down  in  cases  in  which  rate  reduc¬ 
tions  were  specified.  But  this  is  merely  a  fortuitous  cir¬ 
cumstance  which  is  easily  explained :  ( 1 )  In  the  great  ma¬ 
jority  of  cases  in  which  rate-fixing  orders  are  appealed, 
the  party  which  appeals  is  the  utility,  and  utilities  do  not 
ordinarily  attack  rate  increases;  (2)  The  early  Supreme 
Court  cases  in  which  segregation  was  laid  down  as  a  man- 
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datorv  requirement  were  decided  during  the  period  when 
rate  regulatory  control  through  legislation  and  through 
commission  action  was  first  being  developed  and  exercised. 
It  was  only  natural  that,  during  that  period,  the  regulatory 
action  which  was  challenged  on  appeal  was  a  rate  reduc¬ 
tion.  Similarly,  in  the  more  recent  Supreme  Court  deci¬ 
sions,  such  as  the  Colorado  Interstate  case,  supra ,  in  which 
the  requirement  of  segregation  or  allocation  has  been  em¬ 
phatically  repeated,  certain  interstate  operations  and  sales 
of  natural  gas  companies  were  brought  under  regulation 
for  the  first  time.  Here  again,  it  is  only  natural  that  the 
Commission’s  orders,  which  were  challenged  so  vigorously 
by  the  utilties,  were  rate  reduction  orders.  In  short,  there 
is  no  reason  to  believe  that  the  fact  that  the  segregation 
requirement  has  been  expressed  by  the  Supreme  Court  in 
cases  involving  rate  reductions  rather  than  rate  increases 
is  other  than  fortuitous.  As  we  have  stated,  there  is  no 
language  in  the  opinions  in  these  cases  which  gives  any 
credence  to  the  contention  that  the  mandatory  nature  of 
the  requirement  depends  upon  whether  the  challenged  rate 
order  moves  the  rates  upward  or  downward. 

Many  of  the  very  cases  from  which  Appellees  attempt  to 
draw  their  distinction  refute  its  validity.  In  these  cases 
the  opinions  support  the  unqualified  nature  of  the  segre¬ 
gation  requirement  by  describing  the  unfortunate  conse¬ 
quences  of  a  failure  to  segregate — consequences  which  are 
not  confined  to  rate  reductions  but  embrace  rate  increases 
as  well.  Thus,  in  the  bellwether  case  of  Smyth  v.  Ames , 
169  U.  S.  466,  541-542,  the  Court  emphasized  that  the  state 
cannot  justify  low  rates  for  the  state-regulated  operations 
by  relying  on  the  large  profits  from  the  interstate  business, 
w’hich  it  cannot  regulate,  nor  can  the  utility  justify  high 
rates  from  the  state-regulated  business  by  pointing  to 
losses  on  the  interstate  business.  The  same  language  was 
repeated  by  Mr.  Justice  Hughes  in  the  Minnesota  Rate 
Cases ,  230  U.  S.  352,  435,  and  the  same  concept  was  ex¬ 
pressed  by  Mr.  Justice  Douglas  in  the  Colorado  Interstate 
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case,  supra,  at  593-594,  and  by  Judge  Prettyman  in  Missis¬ 
sippi  River  Fuel  Corp.  v.  Federal  Power  Commission,  82 
App.  D.  C.  208,  226, 163  F.  2d  433,  451.  The  language  of  all 
these  cases  can  hardly  be  misunderstood.  They  point  to 
the  basic  necessity  for  segregation  whether  the  rates 
are  being  decreased  at  the  instance  of  the  state  or  of  its 
commission,  on  the  one  hand,  or  are  being  increased  at  the 
instance  of  the  utility,  on  the  other.  And  as  was  stated  by 
Mr.  Justice  Douglas  in  the  Colorado  Interstate  case  (p. 
588)  while  discussing  the  regulated  and  non-regulated 
business  of  the  utilities  involved,  “The  problem  is  to  allo¬ 
cate  to  each  class  of  the  business  its  fair  share  of  the 
costs.” 

The  basic  purposes  to  be  served  by  segregation,  as  uni¬ 
formly  expressed  in  the  cases,  is  to  insure  that  each  class 
of  business  bears  its  own  costs  and  earns  its  own  proper 
return.  Excessive  profits  of  the  one  cannot  be  appropri¬ 
ated  to  reduce  the  losses  or  to  increase  an  insufficient  re¬ 
turn  of  the  other.  The  consequences  are  just  as  undesir¬ 
able  and  as  detrimental  to  a  fair  and  non-discriminatory 
system  of  regulation  whether  the  rates  are  increased  or 
decreased  without  segregation.  In  both  cases  neither  class 
of  business  will  bear  its  “fair  share  of  the  costs.”  In  both 
cases  the  earnings  of  the  one  class  will  be  appropriated  to 
offset  the  losses  or  the  insufficient  earnings  of  the  other. 

The  foregoing  shows  that  the  fundamental  purpose  of 
the  segregation  requirement  is  much  broader  than  the  lim¬ 
ited  scope  accorded  it  by  the  Appellees.  They  claim  (Brief, 
A-8,  pp.  39-57)  that  its  only  purpose  is  to  avoid  conflict,  or 
the  likelihood  of  conflict,  between  state  and  federal  regula¬ 
tory  bodies.  The  corollary  is  that  any  circumstance  which 
avoids  the  conflict  eliminates  the  necessity  of  segregation. 
There  is  even  a  faint  suggestion  (Brief,  p.  45)  that  the  fact 
that  the  Maryland  and  Virginia  Commissions  acquiesced  in 
the  rates  approved  by  the  appellee  Commission  in  itself 
waives  the  necessity  of  a  segregation  of  the  Maryland  and 
Virginia  and  the  District  sales  to  the  public.  But  to  make 
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the  requirement  turn  upon  any  such  fortuitous  circum¬ 
stance  would  defeat  the  Supreme  Court’s  purpose  in  so 
consistently  for  so  many  years  requiring  that  the  regula¬ 
ble  and  the  non-regulable  operations  of  a  utility  be  segre¬ 
gated.  The  predominant  purpose,  as  the  language  of  the 
cases  above  referred  to  makes  clear,  is  to  insure  that  the 
utility,  on  the  one  hand,  is  not  forced  to  resort  to  the  prof¬ 
its  from  operations  beyond  the  jurisdiction  of  the 
commission  to  offset  insufficient  regulated  rates,  and  that 
ratepayers,  on  the  other  hand,  shall  not  be  forced  to  sub¬ 
sidize  the  utility  by  bearing  a  disproportionate  share  of 
the  costs  of  its  operations  which  are  beyond  the  juris¬ 
diction  of  the  commission  which  fixes  the  rates  they  pay. 
The  extremely  limited  scope  of  the  segregation  require¬ 
ment,  as  conceived  by  the  Appellees,  excludes  this  latter 
and  all-important  objective.3 

The  Court  should  fully  appreciate  the  full  impact  of  the 
distinction  being  advanced  by  Appellees  upon  a  system  of 
utility  rate  regulation  whose  efficacy  and  fairness  must  be 
measured,  at  least  in  substantial  part,  by  the  protection 
afforded  ratepayers.  A  “fundamental  doctrine”  (Appel¬ 
lees’  Brief,  p.  45)  which  would  insure  that  segregation  be 
applied  as  a  mandatory  requirement  in  every  case  of  rate 

3  Appellees  use  five  pages  (Brief,  pp.  34-38)  to  develop  the  point  that  state 
commissions  have  authority  to  fix  rates  on  a  uniform  basis  throughout  their 
jurisdiction.  We  can  concede  the  existence  of  this  discretionary  authority 
•without  agreeing  that  it  has  the  slightest  bearing  upon  this  case.  Here,  the 
crucial  fact  is  that  jurisdictional  boundary  lines  transverse  Pepco's  service 
area  and  such  lines  do  have  legal  as  well  as  geographical  significance.  The 
purpose  to  be  served  by  the  segregation  requirement  and  the  reasons  why  it 
has  been  made  mandatory,  as  set  forth  in  the  text,  show  that  segregation  is 
essential  for  the  protection  of  utilities  on  the  one  hand,  and  the  ratepayers 
on  the  other,  whenever  jurisdictional  boundaries  intervene.  On  the  other  hand, 
if  the  one  regulatory  commission  has  jurisdiction  over  all  the  operations  of 
the  utility,  both  the  company  and  the  ratepayer  are  protected  by  a  proper 
exercise  of  commission  discretion,  subject  to  statutory  limitations  and  to  court 
review. 

It  should  be  noted  that  one  of  the  two  cases  cited  by  Appellees  as 
authorizing  the  fixing  of  uniform  rates  within  one  jurisdiction  turns  against 
them.  In  Ee  New  York  Telephone  Company,  84  P.  U.  R.  (N.  S.)  267,  the 
New  York  Commission  was  considering  the  rates  of  a  multi-state  utility  op¬ 
erating  in  New  York  and  in  a  small  portion  of  Connecticut.  Instead  of  adopt¬ 
ing  the  method  used  in  the  instant  case  by  the  appellee  Commission,  the  New 
York  Commission  carefully  segregrated  the  revenues  and  expenses  attributable 
to  the  Connecticut  operations  from  the  revenues  and  expenses  of  the  system 
before  it  fixed  uniform  rates  for  the  utility ’s  operations  within  its  jurisdiction. 


reduction  if  jurisdictional  boundaries  intervene,  but  which 
would  not  make  segregation  mandatory  in  the  case  of  rate 
increases,  is  a  one-way  street  on  which  only  the  utility  may 
travel.  That  is  to  say,  a  utility  harmed  by  a  commission’s 
failure  to  segregate,  can  enforce  a  segregation  by  an  ap¬ 
peal:  a  ratepayer,  likewise  harmed  by  a  failure  to  segre¬ 
gate,  cannot.  The  entire  history  of  utility  rate  regulation 
in  this  country  belies  the  possibility  that  such  a  distinction 
could  ever  be  valid. 

As  we  have  stated,  the  distinction  sought  by  the  Appel¬ 
lees  is  impossible  of  administrative  application.  This  is 
because  the  distinction  is  developed  through  circular  rea¬ 
soning  and  involves  a  bootstrap-lifting  operation.  The 
point  may  be  sharpened  by  inquiring:  What  becomes  of 
the  “fundamental  doctrine”  that  no  segregation  is  re¬ 
quired  upon  a  rate  increase  if  system  figures  justify  a  rate 
increase  but  the  jurisdictional  figures  require  a  rate  de¬ 
crease?  This  question  is  not  academic  since  the  exact  situ¬ 
ation  could  readily  develop  if  a  substantial  disproportion 
exists  between  the  costs  of  the  regulated  and  the  non-regu- 
lated  operations. 

Appellees  do  not  and  hardly  could  claim  in  such  a  case 
that  no  segregation  is  required  for,  consistent  with  their 
reasoning,  any  required  decrease  in  the  regulated  rates 
would  create  the  likelihood  of  conflict  with  the  sovereign 
having  jurisdiction  over  the  operations  beyond  the  reach 
of  the  regulating  commission.  So  it  would  follow  that,  un¬ 
der  Appellees’  alleged  distinction,  no  segregation  w’ould  be 
required  if  a  rate  increase  is  ordered,  but,  in  order  prop¬ 
erly  to  determine  whether  a  rate  (increase  is  justified,  a 
segregation  must  be  made.  It  is  at  this  point  that  the  rea¬ 
soning  supporting  Appellees’  rule  reaches  full  circle. 

As  we  have  shown  above,  Appellees’  attempt  to  distin¬ 
guish  the  many  cases  upholding  the  mandatory  nature  of 
the  segregation  requirement  on  the  basis  that  they  involved 
only  rate  reduction  orders,  must  fail.  Accordingly,  we  feel 
that  there  is  no  necessity  to  amplify  the  discussion  of  these 
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cases  in  our  original  brief,  except  to  correct  various  other 
contentions  advanced  by  Appellees  concerning  a  few  of 
these  cases. 

At  the  very  beginning  of  this  discussion,  we  must  cor¬ 
rect  the  statement  in  Appellees’  brief  (p.  43)  that  the  Su¬ 
preme  Court  has  never  set  aside  a  state  commission’s  ac¬ 
tion  on  the  ground  that  there  was  no  allocation  (segrega¬ 
tion).  The  Appellees  apparently  have  overlooked  the  cases 
of  Chicago,  M.  &  St.  P.  Ry.  Co.  v.  Public  Utilities  Commis¬ 
sion,  274  U.  S.  344,  and  Northern  Pacific  Ry.  Co.  v.  Dept, 
of  Public  Works,  268  U.  S.  39,  referred  to  in  our  brief  (p. 
25,  footnote).  As  we  there  explained,  in  both  of  these  cases 
the  Supreme  Court  reversed  a  rate-fixing  order  of  a  state 
commission  which  had  disregarded  or  refused  to  consider 
evidence  of  revenues  and  costs  on  a  segregated  basis. 

Appellees  have  misconstrued  the  issues  in  the  case  of 
Colorado  Interstate  Gas  Co.  v.  Federal  Power  Commission, 
324  U.  S.  581,  and  have  misapplied  its  holding.  As  this  is 
a  relatively  recent  pronouncement  of  the  Supreme  Court 
upon  the  requirement  of  segregation  or  allocation,  Transit 
feels  it  essential  to  present  clearly  the  facts,  issues  and 
principles  set  forth  in  the  Supreme  Court’s  opinion  in  that 
case. 

The  proceedings  leading  to  this  decision  involved  three 
separate  entities:  Canadian  River  Gas  Co.  (Canadian), 
Colorado  Interstate  Gas  Co.  (Colorado)  and  Colorado- 
Wvoming  Gas  Co.  (Wyoming).  In  deciding  the  final  out¬ 
come  of  these  proceedings,  the  Supreme  Court  handed  down 
two  opinions.  The  first,  the  Colorado  Interstate  case,  supra, 
which  we  discuss  herein,  dealt  with  Canadian  and  Colo¬ 
rado.  The  second,  which  on  the  question  of  segregation 
or  allocation  merely  reaffirmed  the  Colorado  Interstate 
holding,  dealt  with  Wyoming  ( Colorado-Wyoming  Gas  Co. 
v.  Federal  Power  Commission,  324  U.  S.  626).  Both  Cana¬ 
dian  and  Colorado  (as  well  as  Wyoming)  carried  on  oper¬ 
ations  within  and  operations  without  the  jurisdiction  of  the 
Federal  Power  Commission  under  the  Natural  Gas  Act. 
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The  method  employed  by  the  Federal  Power  Commission 
in  determining  the  regulable  rates  for  Canadian  and  Colo¬ 
rado  mav  be  briefly  set  forth  as  follows :  The  Commission 
first  determined  the  prudent  investment  rate  base  for  each 
company.  Next  the  Commission  found  the  net  income 
available  for  return  for  each  company  by  subtracting  oper¬ 
ating  expenses  from  the  entire  operating  revenues  of  each 
company.  Following  this,  the  Commission  determined  that 
61/2%  was  a  fair  rate  of  return,  and,  by  relating  this  figure 
to  the  rate  base,  it  concluded  that  each  company  was  re¬ 
ceiving  excessive  income  over  and  above  a  fair  return. 

It  should  be  observed  that,  up  to  this  point,  the  Federal 
Power  Commission  had  determined  rate  base,  costs  and 
earnings  on  the  basis  of  the  overall  or  “ system’ ’  figures 
for  each  company.  In  other  words,  up  to  this  stage  of  the 
proceedings,  the  method  employed  by  the  Federal  Power 
Commission  and  the  appellee  Commission  in  the  instant 
case  were  the  same.  But  it  was  exactly  at  this  point  that 
the  two  commissions  parted  company.  The  gravamen  of 
our  complaint  against  the  appellee  Commission  is  not  that 
it  determined  Pepco’s  system  revenues  and  system  costs. 
Rather,  we  base  Commission  error  on  its  deliberate  re¬ 
fusal,  after  determining  such  system  figures,  to  continue 
on  the  regulatory  path  followed  by  the  Federal  Power 
Commission  in  the  Colorado  Interstate  case  and  make  a 
segregation  or  allocation  of  revenues  and  costs. 

Upon  ascertaining  the  excessive  earnings  from  the  en¬ 
tire  operations,  both  regulable  and  non-regulable,  the  next 
problem  confronting  the  Federal  Power  Commission  was 
to  determine  what  part  (if  any)  of  such  excessive  earnings 
should  be  applied  to  the  regulable  business.  The  Commis¬ 
sion,  of  course,  realized  that  it  could  reduce  rates  only  with 
respect  to  each  utility’s  operations  subject  to  its  jurisdic¬ 
tion,  and  that,  therefore,  a  segregation  or  allocation  was 
required.  The  Commission  did  not  consider  that  it  had 
any  discretion  to  refuse  to  make  such  a  segregation  or  allo¬ 
cation  and  such  a  possibility  was  not  mentioned  in  its  opin¬ 
ion.  The  Commission  did  definitely  state,  on  the  other 
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hand,  that  an  allocation  of  costs,  including  a  fair  return, 
between  the  operations  within  and  the  operations  without 
its  jurisdiction  was  an  “obligation  of  the  Commission’ ’ 
{Re  Canadian  River  Gas  Co.  et  al.,  43  P.U.R.  (N.S.)  205, 
231).  The  Commission  thereupon  adopted  a  cost  allocation 
and  ordered  reductions  in  the  rates  of  the  regulable  opera¬ 
tions  in  the  exact  amount  of  the  excess  of  the  revenues  from 
the  regulated  sales  of  gas  over  the  associated  costs  (includ¬ 
ing  return)  of  producing  such  revenues.  No  attempt,  of 
course,  was  made  to  reduce  any  rates  not  subject  to  the 
Commission’s  jurisdiction. 

The  Supreme  Court  in  the  Colorado  Interstate  opinion 
summarized  the  segregation  or  allocation  which  the  Com¬ 
mission  had  made  of  the  regulated  and  the  unregulated 
operations  in  the  following  chart  (p.  588) : 


Canadian 

Revenues 

Costs 

Excess  Revenue 
Over  Costs 

Regulated  . 

Unregulated  . 

.  $2,151,000 

.  242,000 

$1,590,000 

188,000 

$561,000 

54,000 

Colorado  Interstate 

Revenues 

Costs 

Excess  Revenue 
Over  Costs 

Regulated  . 

Unregulated  . 

.  $4,438,000 

.  1,335,000 

$2,373,000 

1,204,000 

$2,065,000 

131,000 

We  may  comment  in  passing  that  Transit  would  have 
been  quite  content  if  the  appellee  Commission,  instead  of 
refusing  to  make  a  segregation  or  allocation,  had  produced 
such  a  chart,  based  on  substantial  evidence  and  the  proper 
findings,  which  would  have  clearly  reflected  the  revenues 
and  the  associated  costs,  together  with  any  excess  or  defi¬ 
ciency  in  such  revenues,  from  the  regulated  and  the  un¬ 
regulated  operations  of  Pepco. 

The  Supreme  Court  in  approving  the  Federal  Power 
Commission’s  action,  which  we  have  described  above,  rec¬ 
ognized  the  mandatory  duty  of  the  Commission  to  segre¬ 
gate  the  regulable  from  the  non-regulable  operations  of  the 
utilities.  We  discussed  that  opinion  with  pertinent  quota¬ 
tions  in  our  original  brief  (pp.  32-33).  Accordingly,  with 
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the  Colorado  Interstate  case  supporting  our  position,  we 
were  amazed  to  read  Appellees’  contention  that  the  Colo¬ 
rado  Interstate  case  held  that — 

“no  allocation  at  all  was  required  wdiere  it  was  not 
practical  in  the  circumstances  and  the  commission’s 
order  did  not  involve  intrusion  into  the  field  of  another 
sovereign.”  (Appellees’  Brief,  p.  52) 

This  was  not  the  holding  of  that  case.  We  have  carefully 
read  the  Supreme  Court’s  opinion  and  the  opinions  below 
of  the  Court  of  Appeals  (142  F.  2d  943)  and  of  the  Federal 
Power  Conmiission  (43  P.U.R.  '(N.S.)  205)  and  have  been 
unable  to  find  any  language  which  would  give  credence  to 
such  an  assertion. 

Again,  Appellees  say  (Brief,  p.  53) : 

“The  utility4  appealed,  like  Transit  here,  on  the 
ground  that  an  allocation  of  properties  and  expenses 
between  those  within  the  commission’s  jurisdiction 
and  those  beyond  the  commission’s  jurisdiction  was  a 
prerequisite  to  the  commission’s  authority  to  pre¬ 
scribe  rates.  But  the  Court  rejected  this  contention 
and  sustained  the  commission’s  order.” 

The  above  misstates  what  was  only  a  minor  issue  in  the 
Colorado  Interstate  case  and  leaves  the  impression  that  the 
utilities  had  advanced  the  same  contention  as  Transit  here, 
i.e.,  that  a  segregation  or  allocation  must  be  made,  and 
were  overruled  by  the  Supreme  Court.  As  we  have  shown 
above,  however,  the  Federal  Power  Commission  did  make 
an  allocation  of  expenses  (costs)  between  the  regulated  and 
the  unregulated  operations.  On  the  other  hand,  the  Com¬ 
mission  did  reject  the  utilities’  contention  that  a  separation 

4  Appellees  make  difficult  a  clear  understanding  of  the  facts  of  the  Colorado 
Interstate  case  by  treating  Colorado  as  the  sole  petitioner  before  the  Supreme 
Cpurt  and  stating  (Brief,  p.  52)  that  it  was  an  integrated  company  which 
produced  gas  as  well  as  being  engaged  in  the  interstate  transportation  and 
sale  of  gas.  The  facts  are  that  the  Colorado  Interstate  case  involved  two 
petitioners,  Colorado  and  Canadian,  and  that  Colorado  was  not  engaged  in 
the  production  of  gas,  which  was  Canadian’s  function.  Furthermore,  Colorado 
was  not  an  integrated  company  except  as  its  activities  were  linked  with  those 
of  Canadian. 
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of  properties  should  be  made.  This  contention,  as  well  as 
certain  other  details  of  the  allocation  process,  were  issues 
before  the  Supreme  Court  in  the  Colorado  Interstate  case 
which  approved  the  Commission’s  action  in  all  respects.5 

The  issue  of  the  separation  of  properties  was  extremely 
narrow.  The  utilities  claimed  that  a  separate  rate  base 
should  be  established  for  the  regulated  and  the  unregu¬ 
lated  operations.  This  would  have  required  that  the  pru¬ 
dent  investment  in  facilities  used  in  both  classes  of  opera¬ 
tions  be  allocated  to  each  on  some  basis  of  apportionment. 
The  Federal  Power  Commission,  on  the  other  hand,  held 
that  an  allocation  of  property  was  unnecessary  but  that 
the  same  objective,  i.e.,  an  allocation  to  each  class  of  busi¬ 
ness  of  its  proper  share  of  the  costs  (including  return), 
could  be  achieved  by  determining  an  overall  rate  base  and 
then  allocating  the  overall  return  thereon  and  other  costs 
between  the  regulated  and  unregulated  operations.  The 
Supreme  Court  so  held.  It  quoted  with  approval  (p.  586) 
the  following  statement  of  the  Federal  Power  Commission : 
“All  that  can  be  accomplished  by  an  allocation  of  physical 
properties  can  be  attained  by  allocating  costs  including  the 
return.”  Obviously,  the  choice  between  a  separation  of 
properties  and  a  direct  allocation  of  the  costs  related  only 
to  the  method  or  formula  to  be  used — a  choice  which,  un¬ 
der  Federal  Power  Commission  v.  Hope  Natural  Gas  Com¬ 
pany,  320  U.  S.  591,  lay  within  the  Commission’s  sound 
discretion.® 

3  In  the  Colorado-Wyoming  case,  supra,  the  Supreme  Court  reversed  the 
Commission  for  its  failure  to  make  clear  and  unambiguous  findings  in  support 
of  certain  aspects  of  its  allocation  of  Wyoming’s  costs. 

6  An  entirely  separate  issue  in  the  case  was  whether  Canadian ’s  producing 
and  gathering*  properties,  which  were  beyond  the  regulatory  power  of  the 
Commission,  should  form  a  part  of  a  prudent  investment  rate  base  for  the 
purpose  of  determining  a  rate  of  return  thereon  sufficient  to  produce  adequate 
revenues  above  expenses  from  Canadian’s  regulable  sales  of  gas  to  Colorado. 
The  position  of  the  Commission  was  that  such  a  rate  base  should  be  deter¬ 
mined  while  Canadian  claimed  that  the  sales  price  of  the  gas  produced  by  it 
should  be  fixed  not  by  the  prudent  investment  theory  of  rate  making  but  by 
ascertaining  the  “field  price”  of  the  gas.  The  Supreme  Court  upheld  the 
Commission.  The  action  of  the  Federal  Power  Commission  in  including  the 
producing  and  gathering  properties  in  the  rate  base  is  entirely  consistent  with 
Transit’s  position  here  that  the  ascertainment  of  “system  figures”  is  a  nec¬ 
essary  first  step  in  the  process  which  leads  to  the  determination  of  segregated 
District  revenues  and  costs. 
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Transit  did  not  appeal  the  Commission’s  order  on  the 
ground  that  there  must  be  a  separation  of  properties  with 
separately  determined'  rate  bases  for  the  op_erafIdns_  of 
Tepco  within  and  those  beyond  the  jurisdiction  of  the  ap¬ 
pellee  Commission.  Such  a  separation  of  properties  is 
'merely  a  step  in  the  allocation  of  costs — one  of  the  many 
alternative  steps  which  may  be  taken  to  reach  the  same 
objective.7  Rather,  Transit  appeals  on  the  ground  that  the 
Commission  refused  to  adopt  any  method  or  any  formula 
which  would  segregate  the  regulable  operations  of  Pepco 
from  those  beyond  its  jurisdiction  so  that  District  rates 
could  be  determined  on  the  basis  of  District  revenues  and 
associated  costs.  As  the  Colorado  Interstate  decision  and 
many  other  Supreme  Court  cases  hold,  such  a  segregation 
or  allocation  is  mandatory  upon  the  Commission. 

Appellees  in  the  treatment  of  this  Court’s  decision  in 
Mississippi  River  Fuel  Corp.  v.  Federal  Power  Commission , 
82  App.  D.  C.  208, 163  F.  2d  433,  again  ignore  the  distinction 
between  segregation  as  a  requirement  and  the  discretion 
which,  when  properly  exercised,  lies  with  the  regulatory 
commission  to  determine  whether  the  required  segregation 
will  be  accomplished  by  a  separation  of  properties  between 
the  regulated  and  the  unregulated  business  or  by  the  shorter 
method  of  directly  allocating  costs  including  return.  The 
latter  method  was  adopted  by  the  Federal  Power  Commis¬ 
sion.  As  this  Court  observed  (p.  437)  while  the  costs  of  the 
interstate  and  intrastate  business  “must  of  course”  be 
separately  determined,  the  choice  of  method  or  formula  to 
be  used  in  this  cost  determination,  under  the  Hope  case,  lies 
with  the  commission. 

7  See  the  discussion  of  the  Supreme  Court  in  its  Colorado  Interstate  opinion, 
pp.  588-589.  The  Court  below  failed  to  observe  the  distinction  clearly  drawn 
by  the  Supreme  Court  between  the  requirement  that  the  regulated  and  un¬ 
regulated  operations  of  a  multi-state  utility  be  segregated  and  the  discretion¬ 
ary  power  of  the  Commission  to  choose  the  detailed  methods  or  formulae  to 
be*  used  in  the  making  of  such  a  segregation.  The  Court  below  erred,  there¬ 
fore,  in  citing  the  Colorado  Interstate  case  as  authority  for  the  proposition 
that  the  making  of  such  a  segregation  is  discretionary  and  not  mandatory. 
(See  opinion  of  the  Court  below,  J.  A.  744-745.) 
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As  we  developed  in  our  original  brief  (pp.  21-22),  we 
feel  that  the  Mississippi  River  Fuel  case  (like  the  Colorado 
Interstate  case)  requires  a  decision  for  Transit  on  the 
segregation  issue.  Again,  we  say  that  we  would  have 
been  quite  content  if  the  Public  Utilities  Commission  for 
the  District  of  Columbia  in  these  proceedings  had  recog¬ 
nized  the  necessity  of  making  a  segregation  and  then,  by 
properly  exercising  its  discretion,  had  chosen  to  accom¬ 
plish  the  segregation  by  a  direct  allocation  of  costs  rather 
than  by  a  separation  of  properties. 

In  discussing  the  case  of  Lone  Star  Gas  Co.  v.  Texas , 
304  U.  S.  224,  Appellees  (Brief,  pp.  47-51)  again  have  mis¬ 
construed  the  issues  and  the  holding.  The  Lone  Star  case 
was  not,  as  Appellees  assert  (Brief,  p.  47),  an  appeal  on  the 
ground  that  overall  system  results  from  multi-state  prop¬ 
erties  were  considered.  Transit  is  content  to  abide  by  the 
Supreme  Court’s  own  interpretation,  expressed  in  a  later 
phase  of  the  same  proceedings,  of  what  it  decided  in  that 
case.  This  was  clearly  set  forth  in  Ex  Parte  Teocas,  315 
U.  S.  8,  10-13,  where,  as  explained  in  our  original  brief  (p. 
38),  the  Court  held  that  Lone  Star  had  decided  (1)  that  the 
order  of  the  Commission  did  not  offend  the  commerce  clause, 
and  (2)  that  the  utility  was  entitled  to  challenge  the  Com¬ 
mission’s  order  upon  the  same  basis  on  which  the  Commis¬ 
sion  had  fixed  the  utility’s  rates.  We  have  discussed  this 
case  at  length  in  that  brief  and  add  here  only  this  point :  It 
should  be  noted  that  this  case  was  decided  before  Congress 
had  exercised  the  interstate  commerce  power  in  enacting 
the  Natural  Gas  Act  which  gave  the  Federal  Power  Com¬ 
mission  exclusive  jurisdiction  over  many  of  the  sales  which 
had  been  regulated  by  the  Texas  Commission.  Hence,  the 
passage  of  the  Natural  Gas  Act  (Sec.  2  (7),  15  U.S.C.  §  717a 
(7)),  as  interpreted  in  subsequent  cases,  e.g .,  Illinois  Natu¬ 
ral  Gas  Co.  v.  Central  Illinois  Public  Service  Co.,  314  U.  S. 
498,  sustaining  the  jurisdiction  of  the  Federal  Power  Com¬ 
mission,  has  in  effect  overruled  the  Court’s  decision  on  the 
first  issue.  The  Lone  Star  case  is,  therefore,  left  standing 
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as  authority  only  for  the  second  point  involving  the  “fair 
play”  issue.  This  issue,  of  course,  has  no  bearing  on  the 
instant  case.8 

We  may  say  as  a  final  word  that  it  is  hardly  necessary  to 
deny  Appellees’  statement  (Brief,  p.  56)  that  Transit  ad¬ 
mits  that  the  federal  regulatory  power  of  Pepco’s  interstate 
deliveries  of  energy  can  by  no  possibility  be  impeded  by  the 
Commission’s  order  here  under  review.  Of  course,  we  made 
no  such  admission.  It  cannot  be  extracted  from  our  state¬ 
ment  (Brief,  p.  38)  to  the  effect  that  the  issue  is  not  framed 
in  terms  of  whether  the  Commission’s  action  burdened 
interstate  commerce.  The  gist  of  our  argument  is  that  the 
Commission’s  method  of  rate  regulation  in  this  case  makes 
impossible  the  attainment  of  a  fair  and  nondiscriminatory 
pattern  of  rate  regulation,  and  thus  “impedes”  proper 
exercise  of  regulatory  power,  both  state  and  federal. 

Pepco  is  Not  Immune  to  the  Segregation  Requirement  By 
Reason  of  Its  “Integrated”  Operations  in  the  District, 
Maryland  and  Virginia. 

In  our  original  brief  (pp.  27-28)  we  explained  that,  with 
segregation  (or  allocation)  established  as  a  mandatory  re¬ 
quirement  by  the  Supreme  Court,  such  segregation  is  being 
made  as  a  matter  of  routine  by  regulatory  commissions 
throughout  the  country.  We  further  explained  (pp.  39-41) 
that  the  appellee  Commission  insists  on  a  segregation  of 
the  District  and  non-District  operations  of  every  other 
major  utility  over  which  it  exercises  its  jurisdiction.  Thus, 
transit,  gas  and  telephone  utilities  are  regulated  on  a  segre- 

8  Appellees  draw  much  comfort  from  the  opinion  of  a  statutory  District 
Court  in  another  jurisdiction  which,  under  the  circumstances  of  the  case,  re¬ 
fused  to  segregate  interstate  from  intrastate  revenues  and  expenses.  County 
Board  of  Arlington  County,  Va.  v.  U.  S.,  101  F.  Supp.  328.  In  the  course  of 
its  brief,  one-paragraph  discussion  of  the  subject,  the  Court  cited  Illinois  Com¬ 
merce  Commission  v.  United  States,  292  TJ.  S.  474,  which  involved  the  Shreve¬ 
port  doctrine  embodied  in  Section  13  (3)  (4)  of  the  Interstate  Commerce  Act 
and  which,  therefore,  does  not  bear  on  the  issues  here,  and  Lone  Star  Gas  Co., 
supra,  which  also  is  not  in  point.  (See  discussion  of  Illinois  Commerce  Com¬ 
mission  in  text,  infra,  p.  24,  and  of  Lone  Star  Gas  Co.  in  the  text,  supra,  and 
in  our  original  brief,  pp.  33-37.)  We  hardly  think  this  case  a  threat  to  the 
principle  which  the  Supreme  Court  for  so  many  years  has  insisted  be  applied. 
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gated  basis.  Pepco  is  the  only  exception,  and  we  still  await 
an  explanation  of  the  different  Commission  treatment 
accorded  Pepco  and  the  other  utilities.0 

Appellees  have  devoted  much  space  in  their  brief  to  an 
attempt  to  show  that  the  “integrated”  nature  of  Pepco ’s 
business  and  the  fact  that  it  serves  the  metropolitan  area  of 
Washington  through  common  facilities  somehow  makes  it 
immune  to  the  uniform  requirement  that  its  operations 
within  the  Commission’s  jurisdiction  must  be  segregated 
from  its  overall  operations.  A  short  but  sufficient  answer 
is  that  the  requirement  of  segregation  is  mandatory  and 
provides  no  exception  for  the  considerations  advanced  by 
the  Appellees.  A  further  answer  is  that  other  utilities 
whose  operations  are  required  to  be  segregated  by  the  Com¬ 
mission  are  also  “integrated”,  have  facilities  which  serve 
both  jurisdictional  and  non-jurisdictional  operations,  have 
overhead  expenses  and  many  other  expenses  winch  are  in¬ 
curred  with  respect  to  both  classes  of  operations  and,  in 
short,  are  no  different  than  Pepco  with  respect  to  the  factors 
on  which  Appellees  base  their  contentions. 

Appellees  make  much  of  the  fact  that  Pepco ’s  three 
power  stations — two  in  the  District  and  one  in  Virginia — 
are  interconnected  and  serve  the  entire  system  without 
reference  to  their  geographical  location  (Brief,  pp.  16-17) 
and  that  the  recently  constructed  Virginia  generating  sta¬ 
tion  w^as  not  built  to  serve  Virginia  alone.  But  these  con¬ 
siderations  are  entirely  irrelevant.  They  form  no  basis  for 
an  argument  against  segregation.  In  every  case  in  which 
the  problem  of  segregation  is  involved,  there  will  be  common 
facilities — facilities  which  serve  both  the  regulated  and  the 
unregulated  operations.  In  fact,  if  there  were  no  such 
shared  facilities  and  each  separate  jurisdiction  were  served 

» Despite  Appellees’  contentions  (Brief,  pp.  17-21),  it  does  not  aid  the 
validity  of  the  Commission’s  order  to  point  to  Commission  practice  in  the 
past  under  sliding  scale  rate  proceedings  to  which  Transit  was  not  a  party. 
There  is  no  statute  of  limitations  permitting  Pepco  and  the  Commission  to 
perpetuate  the  latter’s  error  in  refusing  to  make  a  segregation  of  Pepco ’s 
District  operations  simply  because  its  action  has  never  been  challenged  in  the 
past.  Its  failure  to  make  a  segregation  has  never  been  an  issue  in  previous 
court  proceedings. 
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by  a  self-sufficient,  unitary  operation,  there  would  be  no 
problem  of  segregation  since  the  revenues  and  costs  of  each 
separate  operation  would  automatically  be  segregated. 

The  Appellees  try  to  give  the  impression  that  Transit’s 
efforts  in  this  case  to  persuade  the  Commission  to  conform 
to  the  accepted,  uniform  and  required  method  of  rate  regu¬ 
lation  is  almost  tantamount  to  a  demand  for  the  physical 
dismemberment  of  its  system  into  “unreal”  and  “imagi¬ 
nary”  fractions  (Brief,  pp.  9,  22,  24).  Such  extravagant 
references,  of  course,  have  no  relevancy  to  the  regulatory 
requirement  which  merely  seeks,  without  any  suggestion  of 
a  change  in  Pepco ’s  plant  or  in  its  operations,  to  insure  that 
District  ratepayers  bear  their  fair  share  of  Pepco’s  District 
costs  and  no  more.10  The  lack  of  understanding  of  the  true 
purpose  of  the  segregation  requirement  is  revealed  by  the 
Commission’s  statement  in  its  opinion  ( J.A.  111S,  quoted  in 
Appellees’  Brief,  p.  37)  that  Pepco  could,  of  course,  more 
economically  serve  the  District,  Maryland  and  Virginia  on 
an  integrated  basis  than  by  separate  generating,  transmis¬ 
sion  and  distribution  facilities  in  each  jurisdiction.  Plainly 
the  observation  falls  far  wide  of  any  relevance  to  the  issue 
here.  It  would  be  just  as  pertinent  to  observe  that  the  long 
gas  transmission  line  involved  in  the  Colorado  Interstate 
case  w'ould  more  economically  transport  the  gas  to  serve 
both  the  jurisdictional  and  the  non-jurisdictional  sales  than 
would  separate  transmission  lines.  This  obvious  fact,  of 
course,  had  no  bearing  on  the  segregation  actually  made  in 
that  case  between  the  two  classes  of  sales. 


Appellees  refer  (Brief,  p.  24)  to  Transit’s  statements  (original  Brief,  pp. 
6,  20)  that  the  return  or  costs  of  capital  must  be  allocated  between  regulated 
and  unregulated  operations  as  a  demand  for  the  establishment  of  separate 
“hypothetical”  systems  with  “separate  risks,  different  credit  ratings  and 
different  costs  of  capital”.  We  can  only  characterize  this  as  unrestrained 
advocacy.  The  costs  of  capital,  like  other  system  costs,  must  be  allocated 
between’ the  jurisdictional  and  non-jurisdictional  operations  in  order  to  accom¬ 
plish  a  proper  segregation.  See  the  discussion  of  the  problem  of  allocating 
return  in  Mississippi  River  Fuel  case,  supra.  Also  compare  Transit’s  state¬ 
ment  on  page  6  of  our  brief  (the  subject  of  the  above  comments)  that  the 
Commission  is  required  to  segregate  “  Pepco ’s  revenues  and  costs  ( including 
return)  ’  ’,  applicable  to  the  District  of  Columbia,  with  the  Supreme  Court ’s 
reference  in,  the  Colorado  Interstate  case,  page  586,  (quoted  above,  p.  15)  to 
an  allocation  of  costs  “ including  the  return”.  (Emphasis  supplied.) 
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Appellees  also  make  much  of  the  fact  that  Pepco  serves 
metropolitan  Washington,  a  concentrated  area,  although 
in  the  course  of  the  argument  they  hardly  do  full  justice  to 
the  actual  extent  of  Pepco ’s  service  area,  which  extends  far 
beyond  the  boundaries  of  the  District  (20  miles)  and  also 
much  beyond  the  limits  of  the  metropolitan  area.  See  our 
original  brief,  page  3,  and  map  of  Pepco’s  service  area 
(J.A.  813).  In  any  event,  the  argument  has  no  validity. 
Generally,  the  other  District  utilities  whose  rates  are  fixed 
on  a  segregated  basis  serve  a  more  limited  area  in  and  ad¬ 
jacent  to  Washington  than  does  Pepco.  The  basic  purposes 
underlying  the  segregation  requirement  are  in  no  way  re¬ 
lated  to  a  consideration  of  whether  the  utility  operates  in 
an  area  adjacent  to  or  far  distant  from  the  jurisdictional 
boundary  lines.  Appellees  cite  no  authorities  and  we  know 
of  none  that  support  their  contention. 

There  is  no  Basis  for  Appellees’  Contentions  Regarding 
Comparable  Service  Characteristics  and  Costs  through¬ 
out  Pepco’s  Service  Area. 

As  discussed  in  our  original  brief  (pp.  46-48),  the  record 
in  the  present  case  indicates  that  the  Commission’s  refusal 
to  determine  District  rates  without  segregating  District 
costs  result  in  Pepco’s  District  customers  subsidizing  its 
other  customers.  We  thus  showed  that  a  segregation  of 
District  operations  would  have  served  more  than  a  mere 
compliance  with  the  legal  requirements,  although,  as  de¬ 
veloped  supra,  pp.  5-10,  the  requirement  is  mandatory 
irrespective  of  whether  the  rates  move  up  or  down. 

The  Appellees  now  ask  this  Court  to  become  a  fact-find¬ 
ing  body  and  find  that  costs  are  “comparable”  between 
the  District  and  Maryland.  Appellees’  efforts,  of  course, 
must  fail  because  this  Court  will  not  act  as  a  “trial  ex¬ 
aminer”  to  find  facts  which  are  peculiarly  within  the  prov¬ 
ince  of  the  Commission. 

The  Commission  made  no  finding  that  the  costs  of  serv¬ 
ice  within  the  District  are  similar  or  comparable  to  the 
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costs  of  service  throughout  the  Maryland  and  Virginia 
service  area.  And,  of  course,  it  did  not  find  that  the  costs 
of  local  District  service  are  similar  or  comparable  to  the 
costs  of  interstate  service  to  other  utilities.  It  made  no 
such  findings,  and  the  record  would  not  support  them  if 
made.11 

Appellees,  of  course,  recognize  their  obligation  to  point 
to  a  Commission  finding  as  to  the  comparability  of  costs. 
In  support  of  their  assumption  that  “costs  are  compar¬ 
able”  throughout  the  urban  zone  (Brief,  p.  21)  or,  as  ex¬ 
pressed  with  less  conviction  at  another  point,  that  “condi¬ 
tions  which  determine  costs”  are  substantially  comparable 
throughout  that  zone  (Brief,  p.  32),  they  rely  upon  state¬ 
ments  of  the  Commission  that  “population  density  and  ur¬ 
ban  characteristics  of  the  District  of  Columbia  have  ex¬ 
tended  into  the  Company’s  Maryland  territory”  ( J.A.  1114) 
and  that  “it  is  desirable  and  equitable  to  extend  the  rates 
available  in  the  urban  zone  to  both  the  Virginia  territory 
of  the  Company  and  to  an  additional  area  in  Maryland” 
(J.A.  1173). 12 

It  is  clear,  however,  that  the  above  quoted  statements  of 
the  Commission  do  not  constitute  findings  that  costs  are 
comparable  nor  even  that  the  cost  characteristics  of  service 
are  comparable  within  the  urban  zone  or  that  it  is  desirable 
to  extend  the  urban  rates  throughout  the  entire  service  area. 

ll  Appellees’  principal  reliance  is  upon  a  higher  investment  per  customer 
in  distribution  facilities  in  the  District  than  in  Maryland  (Brief,  pp.  27-28). 
The  differential  is  not  relatively  large  and  there  is  no  showing  that  it  would 
produce  significantly  higher  operating  costs  in  the  District.  The  Appellees 
further  attempt  to  show  by  various  involved  calculations  that  there  is  a 
substantially  uniform  relation  of  costs  throughout  the  system.  These  specu¬ 
lations  emphasize  the  fact  that  the  Commission  made  no  findings  concerning 
such  relationship;  nor  did  it  find  the  numerous  underlying  figures  on  which 
Appellees’  calculations  arc  based.  Such  calculations  arc  based  principally 
on  Exhibit  84  prepared  by  Pepco  (J.A.  1029).  The  Commission,  in  effect, 
rejected  this  Exhibit  since  it  placed  no  weight  nor  made  any  findings 
thereon. 

is  The  Commission  failed  to  explain  the  relevance  of  a  minor  extension 
of  the  boundary  of  a  rate  zone  to  the  fixing  of  reasonable  rates  within  the 
District.  Such  an  extension  is  obviously  a  function  of  the  Maryland  Com¬ 
mission  based  upon  evidence  and  appropriate  findings  on  the  conditions  of 
Maryland  service  which  require  such  a  result.  The  same  observation  applies 
to  the  appellee  Commission’s  approving  the  combining  of  the  former  subur¬ 
ban  and  rural  zones  in  Maryland  (J.A.  1173). 
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The  most  that  such  statements  show,  and  then  only  by  in¬ 
ference,13  is  that  certain  characteristics  of  the  District  ex¬ 
tend  into  part  of  the  Maryland  and  Virginia  territory  of 
Pepco.  The  Commission  did  not,  nor  could  it,  find  that  the 
characteristics  of  the  District  are  comparable  to  those 
throughout  the  Maryland  service  area.  In  fact,  it  is  not 
proposed  to  establish  uniform,  blanket  rates  throughout 
Pepco ’s  Maryland  territory.14 

Appellees  concede,  as  they  must,  (Brief,  p.  28)  that  op¬ 
erating  costs  are  higher  in  the  Maryland  suburban  zone,  as 
recognized  by  the  higher  rates  in  that  zone.  To  our  posi¬ 
tion  (Transit’s  Brief,  pp.  46-47)  that  there  were  no  findings 
and  no  evidence  that  these  higher  rates  were  proportional 
to  the  conceded  higher  costs  of  the  suburban  zone,  Appel¬ 
lees  can  only  answer  (Brief,  p.  28)  by  saying  that  we  did 
not  attack  that  rate  differential.  The  statement  is  plainly 
contrary  to  what  appears  in  our  brief  at  pages  46  and  47.15 
For  the  reasons  there  set  forth,  it  seems  abundantly  clear 
that  if  the  Commission  had  turned  to  a  determination  of 
Maryland  costs,  it  would  have  found  that  costs  were  higher 

13  The  Commission  did  not  even  find  that  there  had  been  a  current  exten¬ 
sion  of  the  District’s  population  density  and  urban  characteristics  into  Mary¬ 
land.  All  it  said  was  that  such  extensions  had  occurred  in  the  past  (J.A. 
1114).  Note  that  this  statement  from  the  beginning  of  the  opinion,  which 
Appellees  only  partially  quote,  is  termed  a  “finding”  and  appears  in  the 
same  paragraph  of  Appellees’  brief  (p.  32)  with  a  quotation  from  almost 
the  end  of  the  long  opinion  which  merely  states  that  it  is  desirable  and 
equitable  to  extend  the  urban  zone. 

14  Appellees  ’  attempts  by  speculation  and  conjecture  to  transmute  the 
language  quoted  in  the  text  into  “adequate  finding”  (Brief,  p.  32)  make 
apt  the  frequently  stated  judicial  admonition  that  a  court  will  not — 

“.  .  .  search  the  record  to  ascertain  whether,  by  use  of  what  may  be 
found,  general  and  ambiguous  statements  in  the  report  intended  to 
serve  as  findings  may  by  construction  be  given  a  meaning  sufficiently 
definite  and  certain  to  constitute  a  valid  basis  for  the  order.  In  the 
absence  of  a  finding  of  essential  basic  facts,  the  order  cannot  be 
sustained.”  Atchison,  T.  <$r.  S.  F.  By.  Co.  v.  United  States,  295  U.S.  193, 
201. 

This  principle  is  axiomatic.  See  United  States  v.  Carolina  Frt.  Carriers  Corp., 
315  U.S.  475;  United  States  v.  Chicago,  M.,  St.  P.  <$■  P.  B.  Co.,  294  U.S. 
499;  Florida  v.  United  States,  282  U.S.  194. 

is  Except  in  the  manner  employed  in  our  original  brief  and  in  the  text 
herein,  we  find  it  rather  difficult,  procedurally,  to  “attack”  in  these  proceed¬ 
ings  the  Maryland  rate  differential  which  is  subject  to  the  exclusive  juris¬ 
diction  of  the  Maryland  Commission.  The  points  we  have  made  concerning 
this  rate  differential  are,  of  course,  pertinent  to  the  segregation  issue. 
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in  proportion  to  revenues  in  Maryland  than  in  the  District. 
The  resulting  disparity  in  the  figures  would  have  forcibly 
demonstrated  to  the  Commission  the  inequitable  results  pro¬ 
duced  by  fixing  District  rates  without  making  the  required 
segregation. 

Even  if  there  were  any  Commission  findings,  or  evidence 
in  support  thereof,  of  comparable  service  conditions,  there 
still  would  be  no  justification  for  the  Commission’s  failure 
to  make  a  segregation.  Appellees’  reliance  upon  Illinois 
Commerce  Commission  v.  United  States,  292  U.  S.  474,  as 
an  authority  to  the  contrary  must  be  disregarded.  That 
case  involved  the  unique  power  of  the  Interstate  Commerce 
Commission  under  the  Shreveport  doctrine  as  enacted  into 
law  (Sections  13  (3)  and  13  (4)  of  the  Interstate  Commerce 
Act,  49  U.S.C.  §  13  (3)  and  (4))  to  fix  intrastate  rates  which 
discriminate  against  interstate  rates.  There  is  a  vast  dif¬ 
ference  between  the  criteria  governing  a  commission  which 
is  empowered  to  fix  only  the  rates  subject  to  its  jurisdiction 
and  those  applicable  to  a  commission  authorized  to  fix  rates 
ordinarily  outside  of  its  jurisdiction  when  it  finds  that  those 
rates  discriminate  against  the  rates  customarily  subject  to 
its  jurisdiction.  In  the  former,  the  requirement  of  segrega¬ 
tion  is  strictly  applied  for  the  reasons  described  above  (pp. 
5-10).  In  the  latter,  the  objectives  are  different,  and  there 
might  well  be  discrimination  in  fact  which  the  Interstate 
Commerce  Commission  would  be  empowered  to  eliminate 
without  a  segregation  if  the  service  characteristics  of  the 
interstate  and  intrastate  operations  are  comparable.  But 
there  is  no  Supreme  Court  authority  that  an  unambiguous 
finding  of  comparable  service  characteristics  would  render 
a  separate  cost  determination  unnecessary  in  the  instant 
situation.  Moreover,  the  holding  in  the  Illinois  Commerce 
Commission  case  has  been  limited  sharply  and  applies  only 
to  factual  situations  which  bear  strong  resemblance  to  the 
facts  there  involved.  North  Carolina  v.  United  States,  325 
U.  S.  507.  The  Illinois  Commerce  Commission  case  bears 
no  relation  to  the  issues  in  the  instant  proceedings. 
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In  addition  to  the  record  indications  of  variant  costs 
between  its  local  operations  in  the  District  and  those  in 
Maryland  and  Virginia,  it  should  be  obvious  that  the  costs 
and  service  characteristics  of  Pepco’s  interstate  sales  to 
other  utilities  are  not  comparable  to  the  costs  and  char¬ 
acteristics  of  local  service  within  the  District.  The  Appel¬ 
lees  do  not  contend  otherwise,  and  the  Commission  itself 
recognized  the  distinctive  character  of  such  interstate  sales 
(J.A.  1162).  Insufficient  revenues  from  such  sales  in  rela¬ 
tion  to  their  associated  costs  (see  our  original  Brief,  pp. 
47-48)  raise  the  serious  question  whether  Pepco’s  local  Dis¬ 
trict  customers  are  bearing  an  undue  share  of  such  costs. 
We  now  turn  to  a  discussion  of  the  reasons  why  these  in¬ 
terstate  sales,  standing  alone,  required  the  Court  below 
to  set  aside  the  Commission’s  order  for  its  failure  to  make 
the  required  segregation  of  these  sales  from  local  sales 
within  the  District. 

The  Appellee  Commission’s  Failure  to  Segregate  Pepco’s 
Substantial  Interstate  Sales  to  other  Utilities  Requires 
That  its  Order  be  set  aside. 

The  Court  below  properly  held  without  qualification  that 
a  segregation  of  the  regulable  and  non-regulable  operations 
of  a  utility  must  be  made  if  part  of  the  business  of  the 
utility  is  subject  to  state  regulation  and  part  to  federal  reg¬ 
ulation  (J.A.  745). 10  As  we  showed  in  our  original  brief 
(pp.  30-31),  the  application  of  that  holding  to  Pepco’s  in¬ 
terstate  sales  subject  to  regulation  by  the  Federal  Power 
Commission  clearly  required  a  setting  aside  of  the  Commis¬ 
sion’s  order. 

We  discussed  Pepco’s  interstate  sales  to  other  utilities 
in  our  original  brief  (pp.  4, 10, 17-20,  30-31,  47-48).  Briefly, 
they  consist  of  sales  to  Virginia  Electric  Power  Company 
(“Vepco”)  and  Southern  Maryland  Cooperative,  Inc. 
(“Southern  Maryland”)  for  resale  to  the  public,  so-called 


16  The  Appellees  agree  with  this  statement  of  the  law  (Brief,  p.  39) 
except  that  they  attempt  to  draw  a  distinction  in  the  case  of  rate  increases. 
The  untenable  nature  of  this  distinction  has  been  shown  (pp.  5-10,  supra). 
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“interchange”  sales  to  Consolidated  Gas  Electric  Light  & 
Power  Company  (“Baltimore  Company”),  and  sales  to  the 
Pennsylvania  Railroad  Company,  which  are  accounted  for 
as  part  of  the  sales  to  the  Baltimore  Company.  The  Ap¬ 
pellees  have  made  no  claim  that  any  of  these  interstate 
sales  are  not  subject  to  the  exclusive  regulatory  jurisdic¬ 
tion  of  the  Federal  Power  Commission  (see  Transit’s  orig¬ 
inal  Brief,  pp.  17-20). 

Although  the  statement  is  made  in  Appellees’  brief  (p. 
4)  that  the  interstate  wholesale  sales  to  other  utilities 
(Vepco  and  Southern  Maryland)  total  “less  than  3%”  of 
the  total  kilowatt-hour  sales,  the  supporting  citation  is  to 
a  schedule  showing  estimated  sales  for  1951  (J.A.  1104) 
last  revised  by  Pepco  on  November  27,  1950.  But  it  w’ould 
seem  much  more  informative,  as  well  as  better  serving  the 
cause  of  accuracy,  to  use  actual  figures  appearing  of  record 
rather  than  estimated  figures  w’hich  have  proven  in  fact 
to  be  one  hundred  percent  erroneous. 

The  actual  figures  show’  the  following  sales  (in  thousands 
of  kilowatt  hours)  by  Pepco  for  the  first  six  months  of  1950 
(J.A.  1097 ;  see  also  1094-1095) : 

Sales  to  Virginia  Electric  Powder  Company. .  59,197 

Sales  to  Southern  Maryland  Electric  Coop¬ 
erative,  Inc .  13,529 

Total  interstate  wholesale  sales  to  other 

utilities,  excluding  interchange  .  72,726 

Total  Pepco  sales  of  energy,  excluding  inter¬ 
change  . ' . 1,073,123 

By  computation,  the  ratio  of  interstate  wholesale  sales  to 
other  electric  utilities  to  the  total  sales  of  Pepco  is  6.8%. 
This,  of  course,  does  not  include  the  interchange  sales 
which  w’e  discuss  infra ,  p.  28. 

Lest  there  be  any  doubt  that  the  actual  sales  for  six 
months  present  the  relationship  of  these  interstate  whole¬ 
sale  sales  to  total  Pepco  sales  much  more  accurately  than 
the  mere  advance  estimate  of  future  sales  for  a  12-month 
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period,  we  have  set  forth  as  an  appendix  to  this  brief  an 
itemized  schedule  of  Pepco’s  actual  sales  by  classes  of  cus¬ 
tomers  for  the  years  1947  through  1951. 17  From  such  sched¬ 
ule,  it  appears  that  the  percentage  of  Pepco’s  total  sales  in 
kilowatt  hours  represented  by  its  wholesale  sales  to  these 
two  utilities  varied  from  a  high  of  8.3%  in  1948  to  a  low  of 
5.8%  in  1951,  with  a  yearly  average  of  6.7%,  a  figure  almost 
identical  with  that  developed  from  the  record  as  we  have  set 
forth  above.  We  suggest,  therefore,  that  this  Court  sub- 
stitute  7%  for  3%  where  the  latter  figures  appear  on  pages 
4,  5  (footnote),  2S  and  56  of  Appellees  ’  brief  and  correct 
its  parenthetical  statement  on  page  49. 

Even  excluding  the  interchange  sales,  which  we  discuss 
below,  we  do  not  regard  approximately  7%  of  Pepco’s  total 
kilowatt-hour  sales  as  an  amount  too  insignificant  to  have 
a  bearing  on  this  case.  On  the  contrary,  we  firmly  believe 
that  if  this  relative  amount  of  energy  is  being  sold,  year  by 
year,  at  inadequate  prices,  the  local  District  rates  would 
have  to  bear  an  unfair  and  unreasonable  burden.  It  was 
the  Commission’s  duty  to  segregate  the  revenues  received 
from  these  interstate  wholesale  sales  and  their  associated 
costs  from  the  revenues  and  costs  of  Pepco’s  sales  to  the 
public  within  the  District  of  Columbia.  Only  by  so  doing 
could  any  intelligent  judgment  be  reached  as  to  the  impact 
of  these  interstate  sales  upon  local  District  rates.18 

This  Court  cannot  on  this  record,  and  should  not,  attempt 
to  itself  reach  a  determination  as  to  the  impact  of  these  in¬ 
terstate  sales  on  District  sales.  In  the  first  place,  it  is  a 
determination  which  should  have  been  made  by  the  Com¬ 
mission  ;  and,  in  the  second  place,  without  a  cost  determina¬ 
tion  which  the  Commission  refused  to  make,  it  is  impossible 
to  develop  any  definite  criteria  by  which  the  effect  of  these 
sales  upon  District  operations  can  be  properly  gauged.  It 

17  This  schedule  is  taken  from  the  first  schedule  on  the  second  unnumbered 
page  following  page  11  of  Pepco’s  1951  Annual  Report  to  its  stockholders, 
a  report  which,  of  course,  received  wide  circulation. 

is  We  remark  in  passing  that  Appellees’  contention  (Brief,  p.  5)  that  the 
failure  of  the  District  Court  below  to  consider  these  interstate  sales  is  a 
“holding”  by  that  Court  that  such  sales  were  insignificant,  is  an  astounding 
non-sequitur. 
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is  obvious  that  this  is  the  kind  of  determination  that  should 
have  been  made  in  the  first  instance  bv  the  administrative 
tribunal.  As  this  Court  said  in  the  Mississippi  River  Fuel 
case,  supra,  page  439,  courts  are  not — “required  to  probe 
the  minds  of  the  agency  for  unfound  facts  or  unexpressed 
reasons.”  Since  the  Commission  refused  to  consider  these 
interstate  wholesale  sales  or  even  to  mention  them  under 
the  allocation  issue,  the  case  should  be  remanded  with  in¬ 
structions  to  vacate  Orders  Nos.  3762  and  3774  for  the 
failure  to  determine  their  associated  costs  and  their  im¬ 
pact  on  local  District  rates. 

We  submit  that  the  conclusion  just  expressed  is  sound 
on  the  basis  of  only  the  interstate  wholesale  sales  to  Vepco 
and  Southern  Maryland  without  reference  to  the  inter¬ 
change  sales.  But  it  is  abundantly  clear  that  the  inter¬ 
change  sales  cannot  be  ignored  simply  because  the  Com¬ 
mission  stated  that  they  were  to  be  treated  as  a  production 
expense  ( J.  A.  1116).  As  we  pointed  out  in  our  original 
brief,  pages  19-20,  a  mere  classification  for  accounting  pur¬ 
poses  cannot  alter  the  stubborn  fact  that  interchange  sales 
are  subject  to  the  jurisdiction  of  the  Federal  Power  Com¬ 
mission  and  constitute  actual  sales  of  electric  energy.  Ob¬ 
viously,  such  sales  require  the  use  of  Pepco’s  generating, 
transmission  and  other  facilities  just  as  do  the  non-inter¬ 
change  sales.  And  if  interchange  energy  is  being  delivered 
to  the  Baltimore  Company  at  a  loss  or  at  an  insufficient 
rate,  as  seems  probable  in  view  of  the  very  low  rate  for 
interchange  of  approximately  5  mills  per  kilowatt  hour 
(original  Brief,  p.  19),  such  interchange  sales  obviously 
will  adversely  affect  District  rates  which  have  been  deter¬ 
mined  without  a  segregation.  This  situation  is  not  altered 
by  the  label  which  the  Commission  seeks  to  attach  to  these 
sales. 

Interchange  sales  amount  to  4%  of  the  total  (Appellees’ 
Brief,  p.  4),  hence  the  total  interstate  sales  to  other  util¬ 
ities  amount  to  approximately  11%  {7%  -f-  4%).19  With 


19  It  is  interesting  to  note  that  interchange  sales  for  the  year  1951  actually 
amounted  to  over  9%  and  the  total  interstate  sales  to  other  utilities  including 
interchange  amounted  to  over  15%  of  Pepco’s  total  kilowatt-hour  sales.  Sec 
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this  substantial  proportion  of  Pepco’s  total  business  being 
completely  beyond  the  Commission’s  regulatory  jurisdic¬ 
tion  and  possessing  concededly  different  cost  characteris¬ 
tics  than  the  local  District  operations,  the  Commission 
committed  clear  error  in  refusing  to  segregate  the  reve¬ 
nues  and  associated  costs  of  such  sales  from  the  local  Dis¬ 
trict  revenues  and  associated  costs. 

THE  BATE  OF  RETURN  ISSUE 

The  Appellees  have  Failed  to  Show  that  the  Commission, 
in  Determining  Rate  of  Return,  Complied  with  the 
Requirements  of  this  Court. 

A  concession  or  disavowal  contained  in  the  portion  of 
Appellees’  brief  devoted  to  the  rate  of  return  issue  (Sec¬ 
tion  B)  has  substantially  narrowed  and  limited  the  scope 
of  this  issue.  To  understand  bow  the  issue  has  been  nar¬ 
rowed,  it  is  necessary  to  refer  briefly  to  the  highlights  of 
Transit’s  argument  on  this  question  in  its  original  brief 
(pp.  48-68).  The  gist  of  our  argument  was  that,  in  deter¬ 
mining  Pepco ’s  rate  of  return,  the  Commission  failed  to  ob¬ 
tain  evidence  and  make  findings  to  show  compliance  with 
the  requirements  so  clearly  laid  down  by  this  Court  in  the 
case  of  Washington  Gas  Light  Co.  v.  Baker,  88  App.  D.  C. 
115, 188  F.  2d  11,  and  other  cases. 

We  specifically  showed,  in  applying  that  case  to  the  in¬ 
stant  situation,  that  the  Commission  had  failed  to  make  a 
proper  de  novo  determination  of  a  rate  of  return  based  on 
an  adequate  study  of  the  current  costs  of  capital.  Further¬ 
more,  it  seemed  to  us  that,  in  fixing  a  5*4%  rate  of  return, 
the  Commission  placed  its  principal  reliance  upon  its  de¬ 
termination  of  the  identical  rate  of  5^%  in  the  1944  Pepco 
rate  proceedings.  We  believed  that  such  reliance  was  dem¬ 
onstrated  by  the  Commission’s  frequent  references  in  its 


Pepco’s  Annual  Report  for  1951  filed  with  the  Federal  Power  Commission. 
It  should  be  recalled  that  the  Commission  based  its  determinations  on  the 
calendar  year  1951  as  an  “ acceptable  test  period”  (J.A.  1139;  see  also 
1147,  1154). 
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opinion  to  its  1944  determination  and  by  its  many  asser¬ 
tions  that  the  current  rate  of  return  could  not  be  fixed  at 
a  lower  rate  than  in  1944.  But  here  again,  we  showed  that 
the  Commission  failed  to  comply  with  the  requirements  of 
the  Washington  Gas  Light  decision  which  must  be  met  be¬ 
fore  the  Commission  in  a  current  rate  proceeding  can  rely 
upon  its  rate  of  return  determination  in  an  earlier  case. 
These  requirements  are  that  the  Commission  must  make  a 
determination  (embodied,  of  course,  in  proper  findings 
based  on  substantial  evidence)  that  the  local  conditions, 
the  general  economic  conditions  and  the  risk  factor  of  the 
enterprise  have  remained  static  during  the  intervening 
years.  We  showed  that  the  evidence  of  record,  although 
far  from  complete,  strongly 'suggested  that  all  these  con¬ 
trolling  conditions  had  not  remained  static  but  had  changed 
in  such  a  manner  as  to  require  the  fixing  of  a  lower  rate 
of  return  in  1951  than  in  1944  (Brief,  pp.  63-67). 

The  Appellees,  in  the  many  pages  of  brief  which  they  de¬ 
vote  to  the  rate  of  return  issue,  make  no  attempt  to  support 
the  Commission’s  reliance  upon  its  earlier  determination. 
They  have  not  asserted  that  the  Commission  complied  with 
the  pertinent  standards  specified  in  the  Washington  Gas 
Light  Company  case,  supra,  by  finding  that  the  local  and 
general  economic  conditions  and  the  all-important  risk  fac¬ 
tor  had  remained  static  between  1944  and  1951  when  the 
Commission  acted  in  this  case.  The  only  reference  in  their 
brief  to  this  portion  of  our  argument  on  rate  of  return,  ex¬ 
cept  for  a  passing  remark  (p.  64),  is  the  following: 

“It  [the  Commission  in  its  opinion]  drew’  on  its  ex¬ 
perience  in  the  lengthy  hearings  of  1944  and  the  an¬ 
nual  administrative  review  of  intervening  years  not  to 
supply  additional  elements  of  fact  beyond  the  record, 
but  rather  to  establish  its  specialized  competence  to 
appraise  the  significance  of  the  record  by  indicating 
its  background  of  experience.”  (Appellees’  Brief,  p. 
68.) 
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It  is  true,  of  course  that,  for  the  sake  of  clarity,  the  dis¬ 
avowal  of  any  reliance  on  the  1944  Pepco  rate  of  return 
might  have  been  expressed  in  clearer  terms.  But  the  above 
language,  particularly  when  considered  in  the  light  of  Ap¬ 
pellees ,  failure  to  attempt  to  show  any  Commission  com¬ 
pliance  with  the  pertinent  standards  specified  by  this  Court, 
can  be  interpreted  only  as  a  concession  that  the  rate  of 
return  is  supportable,  if  at  all,  as  a  de  novo  determination. 

In  considering  the  Commission’s  fixing  of  the  5 Y>%  rate 
of  return  as  a  de  novo  determination,  it  is  well  to  recall 
that  in  the  Washington  Gas  Light  case  this  Court  stated 

(p.  16) : 

**. . .  Essential  to  such  an  inquiry  is  a  study  of  the  cap¬ 
ital  costs  of  the  business,  such  as  service  on  the  debt 
and  dividends  on  the  stock,  in  the  light  of  returns  on 
investments  in  other  enterprises  having  a  similar  risk 
factor.” 

The  Appellees  complain  that  we  are  being  over-meticu¬ 
lous  in  insisting  that  the  Commission  make  specific  findings, 
(which  it  failed  to  make)  with  respect  to  these  essential 
elements  of  a  rate  of  return  inquiry — findings  which  would 
set  forth  the  capital  costs  of  the  debt,  of  the  stock  and  of 
the  enterprise,  in  the  light  of  the  comparative  risk  factor. 
These  findings,  of  course,  are  the  essential  foundation  of 
any  conclusion  expressed,  as  was  the  Commission’s  here, 
in  general  terms  that  a  specified  rate  of  return  is  fair  and 
reasonable.  Without  making  these  findings  with  respect  to 
the  essential  elements  of  the  inquiry,  there  would  be,  as  this 
Court  stated  in  the  Washington  Gas  Light  case  (p.  17) : 

“  ...  no  basis  for  application  of  any  standard  and  the 
judicial  review  authorized  by  the  statute  becomes  a 
formal  but  futile  gesture.” 

As  we  developed  in  our  original  brief,  the  Commission, 
under  the  method  of  rate  determination  it  had  adopted, 
failed  to  meet  the  requirements  specified  by  this  Court  for 
a  proper  rate  of  return  inquiry  in  many  particulars,  one 
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of  the  most  significant  of  which  was  its  failure  to  include 
any  findings  as  to  the  costs  of  equity  capital  of  other  com¬ 
parable  utilities  having  similar  risk  factors.20  Its  opinion 
was  silent  on  this  critical  element  of  a  rate  of  return  de¬ 
termination.  Furthermore,  the  evidence  of  record  would 
plainly  be  insufficient  to  support  any  findings  the  Commis¬ 
sion  might  have  attempted  to  make  on  this  score. 

The  Appellees  attempt  to  show  (Brief,  p.  66-67)  that  the 
required  comparison  was  supplied  by  two  exhibits.  The 
first  (Exhibit  52,  J.  A.  998)  simply  plots  the  market  fluc¬ 
tuations  over  the  course  of  twenty  years  of  public  utility 
stock  prices.  The  Appellees  do  not  explain,  as  indeed  they 
cannot,  how  this  graph  furnishes  any  basis  for  comparison 
between  the  return  on  Pepco’s  equity  and  that  of  other 
public  utilities  having  similar  risk  factors.  It  is  impossible 
from  such  a  graph  to  determine  what  the  return  was  on  the 
stocks  of  the  other  companies  represented  in  this  exhibit 
and,  in  fact,  the  public  utilities  whose  stock  price  fluctua¬ 
tions  are  plotted  are  not  identified.  Witness  Kosh,  who 
prepared  and  offered  this  exhibit,  had  no  intention  that  it 
serve  the  purpose  now  claimed  by  Appellees.21  It  is  wholly 
useless  as  a  basis  of  comparison  of  the  risk  to  the  investors 
in  Pepco ’s  common  stock  equity  and  in  the  equities  of  other 
comparable  companies. 

The  other  exhibit  relied  on  by  Appellees  as  showing  the 
required  comparison  is  Exhibit  57  (J.  A.  1003) .  This  ex¬ 
hibit  shows  market  prices,  dividend  yield  and  earnings- 
price  ratios  for  Pepco’s  common  stock  since  1947.  It  is 
confined  to  data  concerning  Pepco’s  common  stock  only. 
The  exhibit  on  its  face  clearly  shows  that  it  contains  no 
comparison  with  stocks  of  other  utilities  or  any  basis  for 
such  a  comparison.  Yet  Appellees  state  that  the  required 
comparison  somehow  can  be  gleaned  from  this  exhibit  be- 

20  The  Commission,  likewise,  failed  to  make  findings  or  even  to  mention 
the  comparative  return  on  the  debt,  preferred  stock  or  any  other  part  of  the 
investment  in  any  other  enterprises. 

21  Mr.  Kosh  offered  this  exhibit  only  as  a  “good  barometer  of  general 
business  conditions”  as  they  changed  over  the  years  (J.A.  312-313). 
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cause  it  reflects  stock  market  prices  of  Pepco’s  stock  in 
competition  with  other  common  stocks. 

This  is  an  attempt  to  engraft  an  unprecedented  excep¬ 
tion  on  a  requirement  heretofore  stated  in  unqualified  terms 
by  this  Court  and  by  the  Supreme  Court.  It  is,  in  essence, 
no  more  than  an  assertion  that,  in  the  case  of  a  common 
stock  listed  on  a  stock  exchange  (must  it  be  the  New  York 
Stock  Exchange  or  will  a  local  stock  exchange  suffice?), 
comparative  risk  factors  need  not  be  ascertained.  It  can¬ 
not  be  believed  that  the  Supreme  Court,  which  has  often 
stated  the  necessity  of  making  this  comparative  inquiry 
(see  Transit’s  original  Brief,  pp.  51-52),  would  not  itself 
have  stated  such  a  significant  exception.  And  it  is  not  to 
be  supposed  that  this  Court  when  it  set  forth  the  require¬ 
ment  unqualifiedly  in  the  Washington  Gas  Light  case  did 
not  realize  that  the  common  stock  of  that  company  was 
listed  on  the  New  York  Stock  Exchange.  It  cannot  be  as¬ 
sumed  that  this  Court  in  that  case  would  not  have  referred 
to  this  suggested  substitute  for  the  comparative  study  of 
the  risks  attaching  to  investments  in  other  companies. 

Aside  from  the  above  considerations,  it  is  clear  that  Ap¬ 
pellees’  suggested  exception  to  the  requirement  in  question 
cannot  possibly  serve  the  basic  purpose  of  obtaining  a 
proper  comparison  of  the  costs  of  equity  of  different  utili¬ 
ties  with  similar  risk  factors.  It  is  obvious  that  the  price 
which  investors  would  be  willing  to  pay  in  the  market  for 
any  one  utility’s  common  stock,  say  Pepco’s,  would  be  the 
compound  of  many  factors  which  may  or  may  not  be  pres¬ 
ent  with  respect  to  the  stocks  of  other  utilities.  The  ab¬ 
sence  of  these  factors,  or  their  presence  but  in  varying  de¬ 
grees,  in  the  case  of  other  utilities,  will  alter  the  risk  factor, 
possibly  to  such  a  degree  that  there  would  be  no  rational 
basis  for  a  comparison  of  respective  risks.  Yet,  Pepco’s 
common  stock  would  be  competing  in  the  market  place  with 
these  non-comparable  utilities’  stocks,  and,  pursuing  this 
point  a  necessary  step  further,  Pepco’s  stock  would  also  be 
competing  in  the  market  with  the  listed  securities  of  non¬ 
utility  companies.  Its  price,  of  course,  would  be  affected 
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by  this  competition  with  non-comparable  enterprises.  So 
it  is  clear  that  the  market  price  of  Pepco’s  common  stock 
and  the  relationships  based  only  on  that  price  can  never 
form  a  sound  basis  for  comparison  with  the  capital  costs 
of  other  enterprises  having  a  similar  risk  factor. 

Moreover,  earnings-price  ratios,  on  which  the  comparison 
is  normally  based,--  are  valid  only  to  the  extent  that  both 
earnings  and  prices  are  free  from  abnormalities.  If  either 
the  numerator  or  the  denominator  is  distorted  for  any  rea¬ 
son,  the  resulting  ratio  will  not  be  representative  of  the 
comparative  costs  of  capital.  The  earnings  which  influence 
the  investors’  choice  in  the  case  of  a  utility  will  not  usually 
be  the  same  earnings  on  which  the  regulatory  commission 
bases  its  conclusions.  And,  of  course,  movements  in  the 
price  due  to  speculative  activities  or  a  temporary  pre¬ 
ference  for,  or  dislike  of,  a  particular  stock  will  likewise 
distort  the  efficacy,  for  comparative  risk  purposes,  of 
earnings-price  ratios  based  exclusively  on  the  data  for 
the  stock  being  considered.  The  effect  of  all  these  abnor¬ 
malities  wall  be  eliminated  or  greatly  reduced  by  a  com¬ 
parison  of  the  capital  costs  of  the  equity  of  a  number  of 
selected  utilities. 

The  Appellees  also  point  to  Pepco’s  sliding  scale  plan  as 
justifying  the  rate  of  return  fixed  by  the  Commission 
(Brief,  pp.  69-72),  but  all  Appellees  prove  is  that,  if  Pepco’s 
annual  earnings  exceed  the  equivalent  of  bV2%  of  Pepco’s 
rate  base,  the  ratepayers  may  possibly  recover  50%  of 
the  excess  after  the  required  reserve  of  3%  of  annual  op¬ 
erating  revenues  has  been  built  up.23  They  do  not  and  can¬ 
not  explain  how  the  sliding  scale  can  protect  ratepayers  if 
the  51/2%  rate  of  return  is  itself  excessive. 

Rather  than  justifying  the  rate  of  return  fixed  by  the 
Commission,  the  existence  of  the  sliding  scale  plan  demands 
a  more  careful  approach  to,  and  a  more  accurate  deter- 

22  Sec  Mississippi  River  Fuel  case,  supra ,  436. 

23  On  the  basis  of  1951  estimated  operating  revenues  at  the  increased  rates 
approved  by  the  Commission  (Exhibit  95,  J.A.  1110)  this  reserve  must  reach 
$1,239,000  before  the  ratepayers  can  possibly  receive  any  refund. 


35 


mination  of,  a  rate  of  return  than  if  there  were  no  such 
plan.  The  basic  purpose  of  the  plan,  of  course,  is  to 
avoid  frequent  rate  proceedings.  But  after  a  rate  base 
has  once  been  determined,  subject  to  change  only  through 
annual  accretions,  the  keystone  of  the  sliding  scale  plan 
is  the  rate  of  return.  With  this  continuing  at  the  identi¬ 
cal  percentage  year  after  year,  the  sliding  scale  operates 
only  to  adjust  the  earnings  produced  by  the  scale  of  rates. 
Hence,  if  the  rate  of  return  is  fixed  at  too  high  a  per¬ 
centage  (as  we  contend  here),  ratepayers  will  continue  year 
after  year  to  be  unjustly  and  irretrievably  penalized  until 
the  error  can  be  corrected  in  a  later  rate  case.  These  con¬ 
siderations  emphasize  the  importance  of  an  accurate 
determination  of  the  rate  of  return  under  the  sliding  scale 
plan. 

THE  STREET  RAILWAY  RATE  INCREASE  ISSUE 

Appellees  Have  Failed  to  Show  That  the  Commission’s 
Ultimate  Conclusions  od  Street  Railway  Rates  Are 
Supported  by  Findings  cx  Basic  Facts  or  Reasons. 

In  our  original  brief  (pp.  14,  68-77),  we  made  the  point 
that  the  Commission’s  ultimate  findings  that  street  rail¬ 
way  rates  should  be  increased  annually  by  $230,000  on  a  sys¬ 
tem  basis  and  by  $209,000  for  the  District  were  void  because 
they  were  supported  neither  by  findings  of  basic  facts  nor 
statement  of  reasons  showing  howT  it  arrived  at  those  in¬ 
creases.  We  supported  this  argument  with  citations  to  cases 
(Original  Brief,  p.  74)  establishing  the  proposition  that  a 
Commission’s  ultimate  findings  of  fact,  to  be  valid,  must  be 
supported  by  (a)  findings  showing  what  facts  basic  to  the 
ultimate  finding  it  considers  to  be  established  bv  the  evi- 
deuce  before  it  and  (b)  reasons  showing  how*  the  basic 
facts  establish  the  ultimate  facts.  We  also  pointed  out 
that  these  same  cases  made  it  clear  that  a  reviewing  court 
will  not  search  the  administrative  record  to  determine 
whether  it  contains  evidence  of  facts,  winch,  had  they  been 
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found  by  the  Commission,  might  reasonably  support  its 
ultimate  findings. 

Appellees  do  not  directly  answer  our  argument  either 
by  way  of  denying  the  validity  of  the  authorities  cited  or 
by  showing  that  those  authorities  have  no  application  to 
the  facts  of  the  instant  case.  Indeed,  their  principal  argu¬ 
ment  in  support  of  the  validity  of  the  Commission’s  con¬ 
clusions  on  street  railway  rates  demonstrates  beyond  doubt 
that  the  controlling  authorities  require  that  the  Commis¬ 
sion’s  order  be  set  aside. 

The  Appellees  show  three  different  computations,  as  dis¬ 
tinct  from  facts  found  by  the  Commission,  which  could,  if 
one  chooses  to  overlook  certain  manifest  contradictions, 
produce  something  like  the  increases  in  street  railway  rates 
ordered  by  the  Commission  (Brief,  pp.  73-75). 24  But  it 
is  apparent  from  reading  this  part  of  Appellees’  argu¬ 
ment,  and  they  do  not  contend  otherwise,  that  each  of  the 
three  computations  do  not  depend  for  their  application 
upon  basic  facts  found  by  the  Commission.  In  other  words, 
the  Appellees,  in  the  use  of  each  method  are  required  to 
go  behind  the  face  of  the  Commission’s  orders.  But  they 
nowhere  say  that  the  Commission  in  its  orders  did  find  as 
basic  facts  the  suppositions  which  they  advance.  And  after 
advancing  the  three  methods,  the  Appellees  then  admit 
(Brief,  p.  77)  that  they  cannot  say  that  the  Commission 
followed  any  of  them.  So,  in  substance,  this  argument  of 
Appellees  points  to  no  basic  facts  found  by  the  Commis¬ 
sion  in  support  of  its  ultimate  findings,  states  three  ways 
in  which  the  Commission  might  have  supported  its  ulti¬ 
mate  findings,  and  then  denies  that  the  Commission  neces¬ 
sarily  used  those  methods  in  the  undisclosed  processes  by 
which  it  reached  its  ultimate  findings. 

24  In  the  course  of  their  argument  (Brief,  p.  73),  Appellees  assert  that 
the  commission  noted  at  J.A.  1162  that,  up  to  the  point  of  conversion,  the 
600  volt  direct  current  service  to  Transit  was  comparable  to  the  service  to 
commercial  high  voltage  customers.  This  is  erroneous.  The  Commission  de¬ 
voted  the  cited  page  (J.A.  1162)  to  showing  the  fallacy  of  Pepco’s  assumption 
that  Transit  should  be  treated  as  being  comparable  to  a  commercial  high 
voltage  customer. 
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Such  an  argument  clearly  supports  rather  than  defeats 
our  argument  that  the  Commission’s  ultimate  findings  of 
increases  in  street  railway  rates  are  unsupported  by  find¬ 
ings  of  basic  facts.  Surely,  if  the  Commission’s  orders 
did  contain  the  requisite  findings  of  basic  facts,  the  Ap¬ 
pellees  would  have  pointed  to  them.  Their  reliance  upon 
suppositions,  and  not  on  facts  found  by  the  Commission, 
is  no  more  than  an  invitation  to  this  Court  to  review  the 
evidence  in  the  record  for  the  purpose  of  supplying  a  vital 
omission  of  the  Commission’s  findings  of  basic  fact.  But, 
as  shown  by  the  cases  cited  in  our  original  brief  (pp.  74-75) 
and  in  this  brief  (fn.  p.  23),  a  reviewing  court  has  no  juris¬ 
diction  to  supply  findings  of  basic  fact  omitted  by  a  Com¬ 
mission,  and,  if  it  does  appear  on  review  that  findings  of 
basic  fact  have  not  been  made  by  the  Commission,  the  court 
must  set  aside  the  Commission’s  order  as  unreasonable, 
arbitrary,  capricious,  and  void. 

Appellees  also  suggest  (Brief,  pp.  72,  75-77)  that  it  is 
somewhat  unreasonable  for  Transit  to  raise  in  this  pro¬ 
ceeding  any  point  about  the  individual  rate  schedule  ap¬ 
proved  by  the  Commission  for  street  railway  service.  They 
say  there  is  no  particular  formula  for  determining  individ¬ 
ual  rates  within  a  general  revenue  level.  We  reply  that 
we  nowhere  suggested  in  our  original  brief  that  there  was 
any  such  “particular  formula”.  Moreover,  we  think,  con¬ 
trary  to  the  suggestion  of  Appellees,  that  Transit,  as  a  con¬ 
sumer,  does  have  a  right  to  attack  the  street  railway  sched¬ 
ule  approved  by  the  Commission.  One  of  the  two  grounds 
on  which  a  consumer,  such  as  Transit,  may  attack  a  rate 
order  in  this  jurisdiction  is  that  the  particular  rate  apply¬ 
ing  to  it  is  unreasonable.  United  States  v.  Public  Utilities 
Commission ,  81  App.  D.  C.  237,  158  F.  2d  533.  The 
first  case  cited  by  Appellees  (Brief,  pp.  76-77)  for  the  prop¬ 
osition  that  the  individual  rates  to  be  fixed  within  a  general 
revenue  level  “are  in  very  -special  degree  matters  for  ad¬ 
ministrative  discretion”  was  a  case  in  which  the  utility 
whose  rates  were  being  regulated,  not  a  consumer,  at- 
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tacked  a  rate  established  by  statute.  The  import  of  that 
case  is  that  a  court,  when  it  finds  that  the  general  revenue 
level  from  established  rates  is  justly  compensatory  to  the 
utility,  will  not,  in  a  review  sought  by  the  utility,  examine 
into  “  . .  .  the  mere  details  of  what  appears  to  be  a  reason¬ 
able  scheme  of  rates  . .  .  ”  Northern  Pacific  Railway  Com¬ 
pany  v.  North  Dakota ,  236  U.  S.  585,  604.  This  is  a  far 
cry  from  the  proposition  that  a  court  will  not  examine  into 
the  reasonableness  of  an  individual  rate  in  a  review  sought 
by  a  consumer  affected  by  that  rate.  Furthermore,  the  Su¬ 
preme  Court,  in  the  Northern  Pacific  case,  supra,  though 
one  would  hardly  gather  it  from  the  quotation  set  forth  in 
Appellees’  brief  (pp.  76-77),  actually  set  aside  an  indi¬ 
vidual,  specific  rate  when  the  facts  of  record  demonstrated 
that  it  was  non-compensatory  to  the  utility  attacking  the 
rate. 

The  other  case  cited  by  Appellees,  Mississippi  Valley 
Barge  Line  Company  v.  United  States,  292  U.  S.  282,  did  not 
hold  that  a  court  would  not  in  any  event  examine  into  the 
reasonableness  of  an  individual  rate.  Father  it  held  that  a 
court’s  review  of  the  structure  of  a  rate  schedule  ends 
when  it  finds  that  the  Commission’s  findings  furni-sh  a  ra¬ 
tional  basis  for  the  conclusions  reached  by  it  on  the  struc¬ 
ture  of  the  rate  schedule.  That  this  was  the  holding  in  the 
case  is  apparent  from  the  following  quotation  (292  U.  S.  at 
pp.  2S6-287)  in  which  italicized  matter  (other  than  case 
citations)  was  omitted  in  the  quotation  set  forth  by  the 
Appellees  (Brief,  p.  76) : 

ilThe  settled  ride  is  that  the  findings  of  the  Commis¬ 
sion  may  not  be  assailed  upon  appeal  in  the  absence 
of  the  evidence  upon  which  they  were  made.  ...  The 
findings  in  the  report  being  thus  accepted  as  true,  there 
is  left  only  the  inquiry  whether  they  give  support  to  the 
conclusion.  Quite  manifestly  they  do.  The  structure 
of  a  rate  schedule  calls  in  peculiar  measure  for  the 
use  of  that  enlighted  judgment  which  the  Commission 
by  training  and  experience  is  qualified  to  form. 
Florida  v.  United  States,  ante,  p.  1.  It  is  not  the  prov- 
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ince  of  a  court  to  absorb  this  function  to  itself.  I.  C.  C. 
v.  Louisville  &  Nashville  R.  Co.,  227  U.  S.  88,  100; 
Western  Paper  Makers’  Chemical  Co.  v.  United  States, 

271  U.  S.  268,  271 ;  Virginian  Ry.  Co.  v.  United  States, 

272  U.  S.  658,  663.  The  judicial  function  is  exhausted 
when  there  is  found  to  be  a  rational  basis  for  the  con¬ 
clusions  approved  by  the  administrative  body.  In  this 
instance  the  care  and  patience  with  which  the  Com¬ 
mission  fulfilled  its  appointed  task  are  plain,  even  to 
the  casual  reader,  upon  the  face  of  its  report  .  .  .” 

In  the  instant  case,  it  is  a  consumer  that  is  attacking  the 
Commission’s  order.  In  addition,  it  is  clear  that  the  Com¬ 
mission  ’s  ultimate  conclusions  in  its  order  on  street  railway 
rates  are  not  supported  by  findings  of  basic  facts  that  ra¬ 
tionally  support  those  conclusions.  We  submit,  therefore, 
that  there  is  no  substance  to  Appellees  ’  suggestion  that  this 
Court  should  in  this  case  concern  itself  only  with  the  gen¬ 
eral  revenue  level  established  by  the  Commission  and  re¬ 
fuse  to  review  the  validity  of  the  increase  ordered  by  the 
Commission  in  street  railway  rates. 

Appellees  embellish  their  argument  (Brief,  pp.  75-76) 
with  certain  axiomatic  principles :  value  is  not  demonstrated 
by  syllogisms ;  judgment  and  discretion,  rather  than  formal 
logic,  establish  rates;  a  Commission  “  ‘is  not  required  to 
compute  with  mathematical  precision’  ”  in  determining 
costs;23  it  is  futile  to  expect  that  the  correctness  of  utility 
rates  established  by  a  Commission  be  demonstrated  in 
terms  of  absolute,  abstract  certainty.  We  can  agree  with 
all  of  these  truisms,  the  more  so  since  we  have  not  advanced 
an  argument  that  runs  counter  to  any  of  them.  Our  argu- 

25  This  quoted  principal,  as  we  say  in  the  text,  is  one  with  which  we  can 
agree  without  in  any  way  affecting  our  argument.  We  cannot  agree,  however, 
that  the  case  ( Clark  v.  Paul  Gray,  Inc.,  306  TT.S.  5S3,  599)  cited  by  the 
Appellees  (Brief,  p.  76)  supports  the  principle.  That  case  involved  not  a  rate 
order  of  a  utility  commission,  but  a  license  fee  of  $15.00  exacted  by  a  state 
statute  for  each  automobile  driven  into  the  state  for  sale.  In  the  following 
quotation,  the  language  from  the  case  quoted  by  the  Appellees  (Brief,  p.  76) 
is  set  forth  in  italics:  “The  state  is  not  required  to  compute  with  mathe¬ 
matical  precision  the  cost  to  it  of  the  services  necessitated  bv  the  caravan 
traffic”  (306  U.S.  at  p.  599). 
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ment  is  only  that  a  Commission  must  base  its  ultimate  find¬ 
ings  on  findings  of  basic  facts  which  rationally  establish 
the  ultimate  findings.  Certainly,  that  argument  does  not 
violate  any  of  the  principles  advanced  by  Appellees.  Nor 
does  it  subject  us  to  Appellees’  charge  (Brief,  p.  78)  that 
our  argument  is  “formalistic”.  For  our  argument,  as  the 
cases  which  we  have  cited  in  our  original  brief  show  (pp. 
74-75),  restates  a  substantial  condition  governing  valid  ad¬ 
ministrative  action — that  the  delegated  judgment  and  dis¬ 
cretion  be  exercised  upon  facts  found  and  for  reasons 
stated.  Mississippi  River  Fuel  Corp.  v.  Federal  Power 
Commission ,  supra. 

At  the  midpoint  of  their  recitation  of  axioms,  Appellees 
(Brief,  p.  76)  insert  a  statement  that  cannot  be  judged  by 
the  company  it  keeps.  They  say:  “If  the  Commission 
weighed  the  evidence  and  was  within  limits  that  could  be 
rationally  approved  on  that  record,  that  is  all  the  courts 
require.”  This  statement,  since  it  does  not  say  that  the 
result  of  a  Commission’s  weighing  of  the  evidence  must  be 
recorded  in  findings  of  basic  fact  set  forth  in  its  order,  is 
at  least  an  implied  argument  that  this  Court  should  affirm 
the  appellee  Commission’s  order,  despite  its  lack  of  basic 
findings,  if  the  Court,  upon  an  examination  of  the  record, 
should  find  evidence  of  facts  which  rationally  supported 
the  Commission’s  ultimate  findings.  Of  course,  such  an 
argument  is,  once  again,  no  more  than  an  invitation  to  this 
Court  to  do  what  it  heretofore  has  said  it  will  not  do.  Thus, 
this  Court  in  Saginaiv  Broadcasting  Co.  v.  Federal  Com¬ 
munications  Commission ,  68  App.  D.  C.  282,  96  F.  2d  554, 
said  (at  561  and  563) : 

“These  decisions  show  that  a  reviewing  court  can¬ 
not  properly  exercise  its  function  upon  findings  of 
ultimate  fact  alone,  hut  must  require  also  findings  of 
the  basic  facts  which  represent  the  determination  of 
the  administrative  body  as  to  the  meaning  of  the  evi¬ 
dence  and  from  which  the  ultimate  facts  flow.  .  .  . 

•  •  •  •  • 
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.  .  Even  though  there  may  be  evidence  in  the  rec¬ 
ord — upon  this  we  do  not  pass — from  which  the  Com¬ 
mission  might  have  concluded  that  the  intervenors 
would  receive  adequate  commercial  support  .  .  this 
does  not  excuse  the  Commission  from  its  duty  of  mak¬ 
ing  a  finding  as  the  result  of  its  consideration  of  that 
evidence.  .  .  . 


•  *  •  *  * 

. .  It  is  not  the  duty  of  the  Court  to  make  findings 
for  the  Commission  and  when  the  Commission  has 
failed  in  its  duty  to  make  such  findings,  it  is  impossible 
for  the  Court  to  review  its  conclusion.  This  too  we  re¬ 
gard  as  reversible  error.” 

We  submit  then  that  the  Appellees  have  said  nothing  in 
their  brief  that  in  any  respect  challenges  the  validity  of  our 
argument  (Original  Brief,  pp.  68-77)  that  the  Commission 
did  not  support  its  ultimate  findings  on  street  railway  in¬ 
creases  with  findings  of  basic  fact  or  supporting  reasons 
and  that,  therefore,  the  Commission’s  ultimate  findings  on 
such  increases  must  be  set  aside. 

CONCLUSION 

For  the  foregoing  reasons  and  for  the  reasons  expressed 
in  our  original  brief,  the  judgment  of  the  Court  below 
should  be  reversed  with  directions  to  that  Court  to:  (a) 
vacate  Orders  Nos.  3762  and  3774  of  the  Commission;  and 
(b)  to  require  Pepco  to  refund  to  Transit  all  amounts  col¬ 
lected  from  Transit  under  Orders  Nos.  3762  and  3774  that 
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are  in  excess  of  the  amounts  that  would  have  been  collected 
if  those  orders  had  not  been  issued  by  the  Commission. 

Respectfully  submitted, 

Edmund  L.  Jones, 

Colorado  Building, 
Washington,  D.  C. 

F.  Guo  yd  Aw  ALT, 

Samuel  0.  Clark,  Jr., 

W.  V.  T.  Jusns, 

F.  Keith  Kelly, 

822  Connecticut  Avenue, 
Washington  6,  D.  C., 
Attorneys  for  Capital 
Transit  Company 


November  18, 1952 
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STATEMENT  OF  QUESTIONS  PRESENTED 

In  the  opinion  of  the  Appellees,  the  questions  are : 

1.  Was  it  beyond  the  power  of  the  Commission  to  fix 
local  rates  for  electric  utility  service  by  this  Company  in  the 
District  of  Columbia  by  reference  to  figures  for  the  whole 
Company  business,  seeing  that  it  operates  only  in  and  around 
the  Washington  Metropolitan  Area  and,  in  the  words  of 
Appellant,  its  “generating,  transmission  and  distributing 
facilities  were  constructed  to  serve  its  entire  service  area 
and  are  operated  as  an  integrated  system'’  (Brief  4)  ? 

2.  Was  the  Commission’s  final  order  supported  by  ade¬ 
quate  findings  and  evidence  with  regard  to  the  rate  of  return 
to  be  allowed  ? 

3.  Was  it  beyond  the  power  of  the  Commission  to  in¬ 
crease  the  rates  to  be  paid  by  Appellant  in  the  amount  fixed 
by  its  opinion  and  order  ? 
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COUNTER  STATEMENT  OF  THE  CASE 

A. 

How  the  Case  Comes  Up 

This  is  an  attack  by  Capital  Transit  Company,  as  a  con¬ 
sumer  of  electric  power,  on  a  rate  fixing  order  of  the  Public 
Utilities  Commission  of  the  District  of  Columbia.  After 
elaborate  proceedings  begun  in  July  1950  the  Commission 
rendered  a  comprehensive  opinion  (IV  llll)1  in  which  it 
found  that  the  rates  for  service  to  Transit  fixed  by  contract 
in  1933  had  become  far  out  of  line  wdth  current  costs.  It 
entered  an  order  (IV  1197)  in  March  1951  increasing  the 
rates  for  local  service  in  the  District  of  Columbia,  including 
service  to  Transit.  The  total  increase  was  nearly  a  million 
dollars  less  than  the  Company  had  asked  and  the  increase 
to  Transit  was  only  about  half  what  the  Company  had  asked.2 

Appeals  from  this  order  were  taken  to  the  District  Court 
below  not  only  by  Transit,  which  asserted  that  its  rates  had 
been  increased  too  much,  but  also  by  the  United  States  as 
a  high  voltage  customer  asserting  that  Transit  and  the  resi¬ 
dential  customers  should  bear  a  greater  part  of  the  increase, 
and  by  a  residential  customer  asserting  that  Transit  and  the 
high  voltage  customers  should  bear  a  greater  part  of  the 

References  to  the  Joint  Appendix  will  be  made  by  citation  to  the 
volume  number  in  Roman  numerals  and  page  number  in  Arabic,  e.g., 
IV  1111. 

2On  a  system  basis  the  application  sought  $3,500,000  (IV  1112) 
while  only  $2,600,000  was  approved  (IV  1155.  1177).  For  Transit 
$514,000  was  sought  (IV  1156)  and  $230,000  approved  (IV  1173). 
The  order  prescribed  only  the  local  rates  in  the  District  where  the 
Transit  increase  was  $209,000  (IV  1110). 
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increase.  After  exhaustive  briefs  and  two  days  of  oral 
argument  the  District  Court  rendered  an  opinion  (III  733) 
finding  against  all  the  contentions  of  Transit,  United  States 
and  the  residential  customer.  A  judgment  was  entered  sus¬ 
taining  the  Commission  (III  752). 

Transit  alone  appeals  to  this  Court,  abandoning  as  it 
comes  a  number  of  its  contentions  below  and  urging  only 
the  three  questions  stated  on  the  first  page  of  this  brief.3 

B. 

The  Scope  of  Review 

An  appeal  by  a  customer  from  a  rate  order  of  the  Com¬ 
mission  is  purely  statutory.  It  is  authorized  by  Code  §43- 
705,  49  Stat.  882.“  The  scope  of  review  is  defined  by  Code 
§43-706, 49  Stat.  882: 

“In  the  determination  of  any  appeal  from  an  order  or 
decision  of  the  commission  the  review  by  the  court  shall 
be  limited  to  questions  of  law,  including  constitutional 
questions;  and  the  findings  of  fact  by  the  commission 
shall  be  conclusive  unless  it  shall  appear  that  such  find¬ 
ings  of  the  commission  are  unreasonable,  arbitrary  or 
capricious.” 

Similar  provisions  in  the  Federal  Natural  Gas  Act  have, 
as  the  Court  below  observed  (III  737),  been  applied  by  the 
Supreme  Court  in  Federal  Power  Commission  v.  Hope  Nat¬ 
ural  Gas  Co.,  320  U.  S.  591,  602  (1944),  as  follows: 

3  We  restate  the  “Questions  Presented”  on  the  first  page  of  Tran¬ 
sit’s  brief  to  eliminate  what  seems  to  us  (a)  unwarranted  color, 
( b )  untenable  views  of  the  facts  and  (c)  additional  questions  (num¬ 
bered  2  and  3  there)  that  do  not  appear  to  be  argued  ( cf .  “Statement 
of  Points”,  Transit  Brief  9  ). 

‘‘District  of  Columbia  Code  1951,  cited  as  Code  § . 
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“It  is  not  theory  but  the  impact  of  the  rate  order 
which  counts.  If  the  total  effect  of  the  rate  order  can¬ 
not  be  said  to  be  unjust  and  unreasonable,  judicial  in¬ 
quiry  under  the  Act  is  at  an  end.  The  fact  that  the 
method  employed  to  reach  that  result  may  contain  in¬ 
firmities  is  not  then  important.  Moreover,  the  Com¬ 
mission’s  order  does  not  become  suspect  by  reason  of 
the  fact  that  it  is  challenged.  It  is  the  product  of  expert 
judgment  which  carries  a  presumption  of  validity.  And 
he  who  would  upset  the  rate  order  under  the  Act  car¬ 
ries  the  heavy  burden  of  making  a  convincing  showing 
that  it  is  invalid  because  it  is  unjust  and  unreasonable 
in  its  consequences.” 


C. 

The  Company’s  Business 

The  Company  is  engaged  in  business  solely  as  an  electric 
utility.  It  does  business  only  in  the  metropolitan  area  of 
Washington  and  immediately  adjacent  territory.5  This  area 
includes  the  whole  of  the  District  of  Columbia  and  adjacent 
portions  of  Montgomery  County  and  Prince  George’s 
County  in  Maryland,  together  with  a  small  portion  of 
Arlington  County,  Virginia,  immediately  across  the  bridges. 

Primarily  the  Company  is  a  local  electric  utility  of  the 
District  of  Columbia.  About  70%  of  its  revenues  are  derived 
in  the  District,  about  23%  in  Maryland  and  only  7%  in 
Virginia  (IV  1033).  The  Maryland  business  is  principally 
confined  to  the  area  immediately  contiguous  to  the  District, 
which  is  classified  as  a  part  of  the  Urban  Zone  (III  813). 
The  rest  of  the  Maryland  territory  is  classified  as  the  Sub¬ 
urban  Zone.  Though  considerably  greater  in  area,  it  repre¬ 
sents  a  minor  portion  of  the  total  business.  The  Sub¬ 
urban  Zone  represents  less  than  6%  of  total  system  business, 


5  A  map  appears  at  III  813. 
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whether  measured  by  kilowatt  hour  sales,  by  revenue  or  by 
numbers  of  customers  (IV  1253-64).  As  the  Court  below 
said  (III  734-35): 

“Most  of  its  operations  in  Maryland  and  Virginia  are 
confined  to  urban  areas  immediately  adjoining  Wash¬ 
ington,  D.  C.  Some  customers,  however,  are  located  in 
rural  sections  beyond  these  urban  centers.  The  amount 
of  business  conducted  in  the  rural  districts  forms,  how¬ 
ever,  a  very  small  portion  of  the  Company's  activities." 

Within  this  service  area  the  overwhelming  proportion  of 
the  Company’s  business  is  local  in  nature.  Its  sales  to  other 
utilities  for  resale  outside  the  District  (Virginia  Electric 
and  Power  Company  and  Southern  Maryland  Electric  Coop¬ 
erative.  Inc.)  total  less  than  3%  of  total  kilowatt  hours  (IV 
1104).  The  only  other  interconnected  electric  utility  is  the 
Consolidated  Company  of  Baltimore,  which  in  turn  connects 
with  the  Pennsylvania  Railroad.  But  this  is  not  a  sale.  It  is 
merely  an  interchange  arrangement,  as  the  Commission 
found  (IV  1115-16).  This  means  that  surplus  energy  flows 
one  way  or  the  other  as  the  operating  situation  indicates  at 
the  moment  in  the  interest  of  economy.  But  even  if  it  be 
lumped  with  the  interstate  sales,  their  total  is  only  7%  of 
total  Company  business.6  The  interstate  business  was  not 
ignored  by  the  court  below.  On  the  contrary,  it  was  explored 
repeatedly  in  the  exchanges  of  oral  argument.7  The  state- 

6  The  4%  for  interchange  is  derived  from  I  305  and  the  Annual 
Report  to  the  Commission  for  1949  (a  part  of  the  certified  record)  at 
p.  91  line  7. 

7  Thus  the  Court  asked  Transit  counsel : 

“Does  the  Federal  Power  Commission  fix  rates  which  PEPCO 
must  charge  for  interstate  commerce  transactions?”  (Tr.of  Argu¬ 
ment  April  7, 1952,  p.  43) 

Then  again  the  next  day  the  Court  said  to  Company  counsel : 

“It  is  contended  by  counsel  for  the  other  side  that  such  whole- 
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ment  in  the  opinion  differentiating  other  companies  which 
are  “subject  to  State  regulation  and  part  to  Federal  regula¬ 
tion”  (III  746)  on  the  ground  that  “this  is  not  the  case  here” 
(id.)  obviously  means  that  the  amount  of  interstate  business 
is  not  significant  in  this  case.  It  follows  that  the  exact  level 
of  interstate  rates  can  have  no  effect  in  fixing  rates  for  local 
service. 


n. 

SUMMARY  OF  ARGUMENT 
A. 

Power  to  Make  Local  Rates  by  Reference  to 

System  Figures 

The  Commission  had  full  evidence  on  the  earnings  and 
expenses  of  the  whole  Company.  In  view  of  the  exceptional 
degree  in  which  the  Company  is  concentrated  and  integrated 
for  service  to  a  single  metropolitan  area,  the  Commission 
concluded  that  its  regulation  of  local  rates  in  the  District 
could  be  more  intelligently  guided  by  actual  figures  for  the 
whole  Company  than  by  theoretical  attempt  to  separate  the 
whole  into  unreal  fractions.  Such  was  the  measure  it  used. 
Transit  made  no  objection  to  evidence  on  this  basis  at  any 
stage  of  the  lengthy  hearings  and  offered  no  evidence  of  its 
own  on  any  different  basis.  (A  1  below). 

The  choice  of  statistical  method  for  the  ascertainment  of 
relevant  earnings  is  a  question  of  fact  where  the  Commis- 

sale  interstate  rates  are  subject  to  regulation  by  the  Federal 
Power  Commission,  the  costs  applicable  to  those  sales  should 
have  been  separately  allocated. 

“What  do  you  say  about  that  ?” 

Mr.  Moore:  “.  .  . 

“In  the  first  place,  there  is  a  very  small  amount  of  energy  that 
is  involved.  There  is  only  about  3  per  cent,  the  record  shows,  in 
those  sales.”  (Tr.  226-227) 
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sion’s  finding  is  conclusive  unless  “unreasonable,  arbitrary 
or  capricious”.  (A  2  below).  There  is  adequate  support  for 
its  action  in  the  following  circumstances. 

In  marked  contrast  to  the  usual  utility,  the  Company’s 
service  is  confined  to  the  Washington  Metropolitan  Area 
and  immediately  adjacent  territory.  This  area  has  in  very 
large  degree  grown  up  as  a  social  and  economic  unit,  with 
marked  similarity  of  prevailing  conditions  and  character¬ 
istics.  As  the  territory  is  unified,  so  also  are  the  facilities: 
they  are  a  closely  integrated  system  for  providing  service 
indistinguishably  throughout  the  entire  service  area.  (A3 
below). 

For  over  a  quarter  century  the  Company’s  rates  have 
been  regulated  by  a  Sliding  Scale  Plan  promulgated  by  the 
District  Commission.  The  Plan  is  based  on  treating  the 
Company  as  a  unit  throughout  its  entire  service  area.  It 
calculates  rate  determinations  from  figures  and  results  for 
the  whole  Company.  As  the  Company  has  grown  into  Mary¬ 
land  and  Virginia,  the  Maryland  and  Virginia  Commissions 
have  entered  concurring  orders  within  their  respective  juris¬ 
dictions.  The  Commission  found  that  to  desert  this  historic 
basis  of  regulation  in  favor  of  theoretical  cost  allocations 
among  political  jurisdictions  would  “result  in  needless  delay 
and  expense  without  providing  any  assurance  that  the  over¬ 
all  results  obtained  would  be  equitable”.  (A  4  below). 

The  expert  testimony  here  was  to  the  effect  that  costs 
could  be  ascertained  more  accurately  and  rates  made  more 
equitably  on  the  basis  of  over-all  system  results  than  on  the 
basis  of  theoretical  cost  allocations.  There  was  no  testimony 
to  the  contrary.  The  Commission  found  accordingly.  This 
was  a  matter  for  its  judgment  and  no  rule  of  law  requires 
the  impractical  and  uninformative  before  the  Commission 
can  discharge  its  duty  to  make  just  and  reasonable  rates. 
(AS  below). 
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There  is  no  indication  that  the  cost  of  service  for  similar 
classes  of  customers  substantially  varies  among  the  three 
political  jurisdictions.  Rather,  the  evidence  demonstrates 
approximate  equality  of  cost  levels  throughout  the  Urban 
Area  in  all  three  political  jurisdictions.  The  Commission  so 
found.  There  is  no  evidence  that  the  Transit  increase  would 
have  been  any  less  if  an  allocation  had  been  made.  Quite 
apart  from  the  method  of  derivation,  the  resulting  revenues 
under  the  new  rates  for  similar  classes  of  customers  show 
the  same  relationships  among  political  jurisdictions  as  shown 
by  the  old  rates  and  by  the  relative  costs  of  rendering  the 
service.  It  is  the  end  result  that  counts.  So,  even  if  costs  were 
the  controlling  criterion,  the  Commission  acted  within  its 
power.  ( A  6  below  ) . 

But,  as  a  matter  of  law,  costs  are  not  the  controlling 
criterion,  because  broader  public  policies  are  characteristi¬ 
cally  given  effect  in  rate  determinations.  It  has  become  cus¬ 
tomary  to  establish  uniform  State-wide  rates  without  regard 
to  differing  costs  of  service  in  individual  localities,  despite 
arguments  of  urban  customers  that  this  would  tax  them  to 
subsidize  the  rural  customer,  because  such  a  rate  pattern 
is  socially  desirable  and  administratively  advantageous.  The 
Commission’s  power  to  decide  the  discretionary  question  in 
this  way  is  not  diminished  by  the  formal  intervention  of  a 
political  boundary  which  is  wholly  without  economic  signifi¬ 
cance.  ( A  7  below) . 

The  special  rule  of  proof  requiring  a  separate  cost  allo¬ 
cation  for  rate-reduction  orders  in  the  case  of  multi-State 
utilities  w’here  otherwise  the  regulatory  authority  of  some 
other  sovereign.  State  or  Federal,  might  be  impeded  has  no 
application  here.  An  order  increasing  local  rates  in  the  Dis¬ 
trict,  which  is  attacked  only  on  the  ground  that  the  new  rates 
are  too  high,  has  no  tendency  to  conflict  with  any  rate  regu¬ 
lation  that  Maryland,  Virginia  or  the  United  States  may 
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be  prompted  to  adopt.  They  remain  no  less  free  to  regulate 
as  they  may  wish.  (AS  below ) . 

When  the  Commission  found  that  the  old  rates  were 
inadequate  and  the  new  rates  were  “just,  reasonable  and 
non-discriminatory”,  it  satisfied  all  statutory  conditions 
precedent  to  increasing  the  rates  under  Code  §43-401.  The 
slightly  differing  words  of  Code  §  43-408  and  Code  §  43-911, 
applicable  to  investigations  on  consumer  complaint  or  Com¬ 
mission  initiative,  have  no  application  to  a  proceeding  on  the 
application  of  a  utility  to  increase  its  rates.  (A  9  below). 

It  was,  therefore,  within  the  Commission’s  power  to  shape 
its  action  on  local  District  rates  by  reference  to  figures  for 
property  and  business  of  the  whole  Company. 

B. 

Rate  of  Return 

In  contrast  to  the  Washington  Gas  Light  Case,  where 
the  Commission  “made  no  inquiry  whatsoever  into  issues 
necessary  to  a  determination  of  a  fair  rate  of  return”,  there 
was  extensive  evidence  here  on  the  revenue  and  income  needs 
of  the  Company,  its  capital  requirements  and  the  cost  of 
capital,  separately  by  component  items  and  as  a  composite 
average  for  the  whole.  With  this  support  in  evidence  the 
Commission  made  adequate  findings  on  the  rate  of  return  to 
be  allowed  and  its  final  conclusion  should,  therefore,  be  sus¬ 
tained.  This  follows  all  the  more  so  in  this  instance  because 
of  the  Sliding  Scale  Plan  which  has  governed  the  Company’s 
rates  for  a  quarter  century  in  an  effort  to  stabilize  rate¬ 
making  procedure  and  includes  provision  for  cash  refunds 
to  customers,  in  certain  events,  equalling  50%  of  any  earn¬ 
ings  that  may  chance  to  be  realized  beyond  the  approved 
return.  (B below). 
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C. 

The  Increase  in  the  Transit  Rate 

The  choice  of  an  individual  rate  within  a  general  rate 
structure  is  preeminently  a  task  for  the  administrative  judg¬ 
ment  which  has  never  been  held  to  a  pretense  of  mathemati¬ 
cal  exactitude.  The  Commission’s  findings  here  adequately 
sustained  its  pow’er  to  make  the  approved  increase  in  the 
rates  paid  by  Transit.  Transit  can  not  complain  because  the 
Commission  stopped  short  of  increasing  Transit  rates  to 
the  full  extent  of  the  cost  of  service,  and  chose  instead  to 
make  the  adjustment  gradually  step  by  step.  (C  below). 

III. 

ARGUMENT 

A. 

Power  to  Make  Local  Rates  by  Reference 
To  System  Figures 

1. 

The  Action  of  the  Commission 

There  is  no  question  here  as  to  the  adequacy  of  the  evi¬ 
dence  or  findings  with  respect  to  over-all  system  earnings 
and  expenses.  They  were  detailed  and  complete.  Nor  is  there 
any  doubt  what  statistical  method  was  followed  by  the  Com¬ 
mission.  In  view  of  the  fact  that  the  Company’s  “generating, 
transmission  and  distributing  facilities  were  constructed  to 
serve  its  entire  service  area  and  are  operated  as  an  integrated 
system”  (Transit  Brief  4),  the  Commission  found  that  fair 
and  informative  results  could  be  derived  from  total  Company 
figures,  while  no  dependable  results  could  be  derived  from 
theoretical  attempts  to  cut  up  the  integrated  system  into 
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unreal  fractions  for  the  different  territories  and  the  inter¬ 
state  business.  This  is  what  the  Commission  said : 

“The  Commission's  authority  to  fix  rates  charged  for 
electric  service  by  the  Company  is  limited  to  the  District 
of  Columbia.  This  does  not  mean,  however,  that  the 
Commission  must  blind  itself  to  the  operations  of  the 
Company  as  a  whole  in  appraising  its  revenue  needs. 
From  such  an  appraisal  the  Commission  can  prescribe 
rates  which  will  equitably  apportion  any  needed  increase 
to  the  District  of  Columbia  customers  of  the  Company. 
As  indicated  by  the  foregoing  discussion,  this  has  been 
successfully  done  over  a  long  period  of  years,  and  there 
is  no  apparent  reason  why  the  same  process  will  not 
work  equally  as  well  in  the  instant  case.  To  depart  from 
this  proven  practical  method,  and  to  rely  entirely  upon 
a  jurisdictional  cost  study  with  all  of  its  necessary 
assumptions  and  inherent  uncertainties  as  to  accuracy, 
in  the  opinion  of  the  Commission,  would  be  a  backward 
step  in  the  regulatory  process  and  would  result  in  need¬ 
less  delay  and  expense  without  providing  any  assurance 
that  the  over-all  results  obtained  would  be  equitable  to 
the  Company  or  consumers  as  a  whole."  (IV  1118) 

Transit's  attack  on  this  action  of  the  Commission  raises 
only  the  question  whether  it  was  beyond  the  power  of  the 
Commission  to  look  to  total  Company  figures  in  shaping  its 
remedy  for  local  rates  in  the  District.  In  the  remainder  of 
this  section  we  show  that  it  was  within  the  Commission's 
power  to  do  so. 

While  we  think  that  true  in  any  case  concerning  the  Com¬ 
pany,  it  is  all  the  more  true  in  this  case  because  of  Transit’s 
acquiescence  in  that  procedure  before  the  Commission.  So 
far  from  this  being,  as  the  Brief  asserts  (p.  6),  “the  position 
consistently  maintained  by  Transit  throughout  the  proceed¬ 
ings”,  in  fact  Transit  never  objected  during  the  lengthy 


11 


proceedings  to  testimony  on  total  Company  figures.  It  was 
supplied  with  all  the  underlying  data  it  requested  or  that  the 
Company  used  in  its  studies  (Ex.  33).  It  specially  engaged 
the  services  of  “competent  experts’*  (III  772)  who  could 
have  made  an  allocation  had  Transit  so  desired.  But  Tran¬ 
sit  offered  no  such  evidence.  It  cross-examined  all  witnesses 
on  a  system-wide  basis.  It  presented  all  of  its  own  testimony 
on  a  system-wide  basis.  It  made  no  request  that  the  Company 
or  the  Commission’s  Staff  be  required  to  produce  evidence  on 
any  different  basis.  Transit’s  present  contention  that  the 
Commission  was  required  as  a  matter  of  law  to  make  a  sepa¬ 
ration  or  an  allocation  was  not  made  until  the  time  for  briefs. 
The  fact  that  it  made  no  such  contention  in  the  hearings  tells 
heavily  against  its  privilege  to  do  so  here  ( Panhandle  East¬ 
ern  Pipe  Line  Co.  v.  Federal  Power  Commission,  324  U.  S. 
635,  1945).  But  even  if  this  contention  be  considered  on  its 
merits,  to  which  we  now  turn,  it  should  be  rejected. 

2. 

Earnings  are  a  Question  of  Fact 

The  expenses  of  providing  a  particular  service  and  the 
profit  derived  from  it  are  relevant  factors  in  the  determina¬ 
tion  of  a  reasonable  rate.  They  are  by  no  means  controlling, 
as  we  point  out  below.  But  they  are  usually  significant.  On 
the  premise,  then,  that  they  were  material  to  the  Commis¬ 
sion’s  inquiry,  we  ask  whether  the  Commission  took  steps 
calculated  to  supply  it  in  some  reasonable  degree  with  infor¬ 
mation  on  that  subject.  The  inquiry  needs  no  more  than  to 
be  defined  in  order  to  show,  and  this  is  the  first  step  in  our 
argument,  that  the  ascertainment  of  relevant  earnings  is  a 
pure  question  of  fact.  This  has  been  settled. 

As  this  Court  said  in  Washington  Gas  Light  Company  v. 
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Baker ,  88  App.  D.  C.  115,  118-19,  188  F  2d  11,  14-15 
(1950),  cert.  den.  340  U.  S.  952  (1951) : 

'‘This  statutory  standard,  taken  together  with  the 
limitation  of  our  review  to  ‘questions  of  law’  and  to 
findings  of  fact  only  if  they  are  ‘unreasonable,  arbi¬ 
trary,  or  capricious’,  invests  the  District  of  Columbia 
Public  Utilities  Commission  with  the  same  broad  au¬ 
thority  as  is  possessed  by  the  Federal  Power  Commis¬ 
sion  under  the  Natural  Gas  Act.  The  Supreme  Court 
has  said  that  that  Commission  is  ‘not  bound  to  the  use 
of  anv  single  formula  or  combination  of  formulae  in 
determining  rates’,  so  long  as  the  ‘total  effect’,  ‘impact’ 
or  ‘end  result*  of  the  rate  order  ‘cannot  be  said  to  be 
unjust  or  unreasonable.’  The  limits  set  by  the  Court 
are  deliberately  broad,  resulting  both  from  notions  of 
special  competence  and  the  conception  of  rate-making 
as  a  primarily  legislative  process.” 

This  Court  further  said  in  Mississippi  River  Fuel  Corp. 
v.  Federal  Power  Commission,  82  App.  D.  C.  208,  212,  163 
F  2d  433,  437  (1947): 

“Expenses  (using  that  term  in  its  broad  sense  to 
include  not  only  operating  expenses  but  depreciation 
and  taxes)  are  facts.” 

The  Court  continued : 

“The  Commission  has  wide  power  in  the  selection  of 
formulae  for  the  ascertainment  of  costs.  As  the  Su¬ 
preme  Court  has  twice  remarked  ‘it  is  much  easier  to 
reject  formulas  presented  as  being  misleading  than  to 
find  one  apparently  adequate’,  and  the  commodity- 
demand  formula  has  been  approved  by  that  Court.  It 
is  not  the  function  of  the  courts  to  select  formulae  in 
these  matters. 
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“It  is  also  true,  and  the  Supreme  Court  has  held,  that 
judgment  and  discretion  must  control  in  the  allocation 
of  costs,  because  the  matter  is  not  an  exact  science.  The 
discretion  which  must  be  exercised  is  that  of  the  Com¬ 
mission.”  (82  App.  D.  C.  214,  163  F  2d  439) 

In  applying  this  principle  in  that  case  the  Court  sustained 
the  Commission’s  power  to  follow  its  chosen  formula  despite 
serious  deficiencies  and  inconsistencies  because  “it  is  not  for 
the  courts  to  select  formulae  in  these  matters”  (82  App.  D. 
C.  215,  163  F  2d  440-41)  and: 

“Even  though  other  computations  be  also  proper,  or 
even  better,  we  cannot  for  that  reason  reject  the  method 
used  bv  the  Commission.”  (82  App.  D.  C.  216, 163  F  2d 
441) 

More  briefly  this  Court  had  earlier  said : 

“Nor  can  the  rate  making  body  be  confined  to  any 
particular  standard  or  method  in  the  field  of  its  discre¬ 
tion.”  ( Washington  Gas  Light  Company  v.  Byrnes,  78 
App.  D.  C.  107,  119,  137  F  2d  547,  559,  1943,  aff.  sub 
nom.  Vinson  v.  Washington  Gas  Light  Company ,  321 
U.  S.  489, 1944) 

*  *  * 

“The  statute  does  not  undertake  to  provide  a  formula 
for  determining  what  rates  are  just  and  reasonable.’* 
( Potomac  Electric  Power  Company  v.  Public  Utilities 
Commission,  81  App.  D.  C.  225,  226. 158  F  2d  521,  522, 
1946:  cert,  den.,  331  U.  S.  816, 1947) 

To  summarize  in  the  words  of  the  Supreme  Court  : 

“.  .  .  the  appropriateness  of  the  formula  employed  by 
the  Commission  in  a  given  case  raises  questions  of  fact, 
not  of  law.”  ( Colorado  Interstate  Gas  Company  v.  Fed- 
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cral  Pozccr  Commission ,  324  U.  S.  581,  590,  1945 :  and 
similarly  Grocsbcck  v.  Duluth  South  Shore  &  Atlantic 
R..  250  U.  S.  607, 615, 1919) 

Admittedly  the  Commission  has  no  power  to  fix  rates 
except  in  the  District  (Transit  Brief  15-17),  but  that  is  all 
the  Commission  purported  to  do.  The  statute  imposes  no 
formula  that  the  Commission  must  apply.  To  the  extent 
that  the  statute  mav  look  to  costs,  they  are  for  the  Commis- 
sion  to  determine  by  such  method  as  it  deems  most  suitable. 
Eyen  were  the  statute  read  as  looking  only  to  District  costs, 
they  are  still  to  be  determined  by  such  method  as  the  Com¬ 
mission  deems  most  suitable.  Thus  Mr.  Justice  Jackson  said 
in  Colorado  Interstate  Gas  Co.  v.  Federal  Power  Commis¬ 
sion,  324  U.  S.  581,  609,  1945  (quoted  more  fully  in  9 
below) : 


.  .  I  suppose  a  commission  is  free  to  take  evidence 
as  to  conditions  and  events  quite  beyond  its  regulatory 
jurisdiction  where  they  are  thought  to  affect  the  cost 
of  that  whose  price  it  is  directed  to  determine.  This,  as 
I  see  it,  is  all  that  has  been  done  here/’ 

As  the  earnings  of  the  whole  are  a  question  of  fact,  so 
the  earnings  of  a  part,  for  example,  the  particular  part  of 
the  system  that  lies  within  the  District,  are  equally  a  question 
of  fact.  “A  separation  of  properties  is  merely  a  step  in  the 
determination  of  costs”  ( Colorado  Interstate  Gas  Co.  v.  Fed¬ 
eral  Power  Commission,  324  U.  S.  at  589).  This  is  ‘"not  a 
matter  for  the  slide-rule”,  but  rather  a  matter  for  “judgment 
on  a  myriad  of  facts”  which  can  make  “no  claim  to  an  exact 
science”  (id.).  This  is  particularly  true  when  applied  to  “the 
separation  of  properties  which  are  not  in  fact  separable  be¬ 
cause  they  function  as  an  integrated  whole”  (id.  589).  As 
this  Court  has  said,  that  is  always  an  “elusive  problem”,  in- 
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volving  steps  that  are  “at  best  an  indefinite  and  unsatisfac¬ 
tory  process”  ( Mississippi  River  Fuel  Corporation  v.  Fed¬ 
eral  Power  Commission,  82  App.  D.  C.  at  213  and  216,  163 
F  2d  at  438  and  441 ) . 

The  question  is,  therefore,  only  a  choice  of  statistical 
method  for  the  ascertainment  of  facts.  This  is  within  the 
area  where  “  .  .  .  the  findings  of  fact  by  the  Commission 
shall  be  conclusive  unless  .  .  .  unreasonable,  arbitrary  or  ca¬ 
pricious”  (Code,  §43-706).  In  effect,  this  means  if  not  sus¬ 
tained  by  substantial  evidence.  With  this  premise  in  mind, 
we  take  up  now  the  evidence  on  which  the  Commission  acted. 

3. 

Economic  History  is  Integrated 

The  Company  is  an  outstanding  example  of  an  electric 
utility  serving  a  single  metropolitan  community.  Incorpo¬ 
rated  in  1896,  its  business  was  initially  confined  to  the  City 
of  Washington.  But  as  the  population  expanded  beyond  the 
City  limits,  the  service  of  the  Company  kept  pace  with  it. 
Thus  in  the  course  of  time  the  Company  has  come  to  serve 
the  contiguous  areas  on  all  sides  of  the  District. 

But  still  the  service  area  is  only  about  600  square  miles,  in 
contrast  to  the  15,000  square  mile  average  territory  for 
comparable  utilities.8  The  Company  presents,  therefore,  an 
exceptional  situation.  In  neighboring  Virginia,  a  single 
utility  serves  the  greater  part  of  the  State  at  uniform  rates 
despite  a  wide  range  of  conditions  from  those  that  obtain  in 
metropolitan  areas  to  those  that  obtain  in  sparsely  inhab¬ 
ited  mountain  areas.  In  contrast,  the  Company  is  a  concen¬ 
trated  investment  within  a  narrow  area  that  presents  only 
urban  and  suburban  conditions.  As  the  Commission  found, 

HThe  16  electric  utilities  with  annual  revenues  exceeding  $25,000,000 
for  which  the  service  areas  are  shown  in  Moody’s  Utilities,  1951. 
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.  .  the  population  density  and  urban  characteristics 
of  the  District  of  Columbia  have  extended  into  the 
Company’s  Maryland  territory.”  (IV  1114) 

In  the  same  sense  the  court  below  observed 

“Metropolitan  areas  of  large  cities  located  near  a 
State  line  frequently  grow  beyond  State  boundaries. 
The  metropolitan  area  becomes  a  unit,  and  State  bor¬ 
ders  become  largely  artificial.”  (Ill  747) 

*  *  * 

“The  District  of  Columbia  boundary  with  recent 
movements  of  population  becomes  very  largely  a  theo¬ 
retical  line,  for  the  metropolitan  area  of  Washington, 
like  the  metropolitan  areas  of  many  other  large  cities, 
is  a  single  unit  to  all  intents  and  purposes.”  (Ill  747) 

In  response  to  these  conditions  of  the  territory,  the  Com¬ 
pany’s  facilities  have  been  developed  as  an  integrated  sys¬ 
tem  to  supply  electric  utility  service  indistinguishable 
throughout  the  service  area.  The  Power  Supply  System  will 
serve  to  illustrate.  The  Benning  and  Buzzard  Point  Stations 
are  in  the  District.  They  are  not  used  for  District  needs 
alone,  but  also  for  Maryland  and  Virginia.  The  Potomac 
River  Generating  Station  is  located  in  Alexandria,  outside 
the  Company’s  service  area.  It  was  not  necessitated  by  Vir¬ 
ginia  business  but,  as  the  Commission  found,  “by  the  in¬ 
creased  demand  for  service  in  the  District  of  Columbia  and 
in  Maryland”  (IV  1114).  The  location  was  dictated  by 
reasons  of  a  purely  operating  nature,  “the  necessity  of  secur¬ 
ing  an  adequate  supply  of  condensing  water”  (IV  1114). 
Finally,  a  substation  just  outside  the  northeast  corner  of 
the  District  provides  an  interconnection  with  the  Consoli¬ 
dated  Company  of  Baltimore.  Transmission  lines  convey 
energy  from  this  basic  Power  Supply  System  (the  three 
generating  stations,  the  interconnection  substation  and  the 
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tie  lines  between  them)  to  the  various  distribution  substa¬ 
tions  “throughout  the  territory  served  by  the  Company” 
(IV  1115).  Many  are  located  near  the  District-Maryland 
line  and  serve  customers  in  both  jurisdictions  (id.).  “In 
short”,  the  Commission  concluded : 

.  .  the  Company's  generating,  transmission  and 
distribution  facilities  were  designed  and  built  to  serve 
the  entire  service  area  of  the  Company.  These  facilities 
are  operated  as  an  integrated  system.”  (IV  1115) 

This  was  profusely  illustrated  in  the  record,  as  to  the  present 
network  of  facilities,  the  contemplated  construction  expendi¬ 
tures  and  operational  practices  (I  11-15,  165,  189-93,  198- 
99. 278-81 :  II 439-40). 

This  is  quite  unlike  the  situation  that  might  exist  if  the 
Maryland  business  had  grown  up  under  a  separate  company 
with  its  own  separate  generation  and  transmission  facilities. 
In  such  a  case  the  formal  union  of  the  District  and  Maryland 
properties  through  single  corporate  ownership  would  not 
of  itself  preclude  separate  cost  determinations.  But  this  is 
merely  to  say  that  two  separate  systems  are  not  made  one  by 
single  ownership.  Here  the  fact  is  that  the  single  system  that 
has  always  existed  is  not  made  plural  by  political  boundaries. 
All  three  generating  stations  serve  a  pool  which  provides 
indistinguishably  for  system  needs  throughout  the  service 
area  and  no  cost  attribution  to  any  particular  part  of  the 
area  is  possible  except  by  theoretical  calculations  on  which 
judgments  notoriously  clash. 


4. 

Regulatory  History  is  Integrated 

In  view  of  the  integrated  nature  of  the  territory  and  the 
facilities,  public  regulation,  which  is  always  concerned  with 
practical  needs,  has  shown  the  same  characteristics.  Through- 
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out  the  whole  period  since  the  Commission  was  created  in 
1913.  it  has  exercised  primary  control  over  the  service,  rates 
and  practices  of  the  Company,  addressing  its  orders  only  to 
local  action  in  the  District  but  informing  itself  for  such 
action  by  over-all  Company  figures.  This  has  had  the  uni¬ 
form  acquiescence  of  the  Maryland  Commission  (I  279-80). 
In  the  present  instance  both  the  Maryland  Commission  and 
the  Virginia  Commission  have  “cooperated  by  promulgating 
similar  rates  within  their  respective  jurisdictions"  (III  736). 

The  early  years  of  the  District  Commission  were  given  to 
a  valuation  effort.  But  after  six  inconclusive  years,  resort 
was  had  to  the  Sliding  Scale  provision  of  the  District  law 
for  rate  making  on  a  semi-automatic  basis.0  This  eventuated 
in  a  Consent  Decree  by  the  Supreme  Court  of  the  District 
on  December  31,  1924,  embodying  an  agreed  procedure  for 
rate  regulation.9 10  The  heart  of  the  scheme  was  to  treat  the 
Company  as  an  indivisible  operating  unit  “including  Mary¬ 
land  property"  and  to  compare  system  net  income  with  an 
agreed  fair  value  of  system  property  to  determine  whether 
there  was  any  excess  over  a  specified  rate  of  return.  One- 
half  of  any  excess  was  to  be  used  in  an  annual  reduction 
of  rates.  This  continued  as  the  rate  making  scheme  for  20 
years,  with  a  few  agreed  modifications  (IV  1270).  In  every 
year  except  1942  it  resulted  in  a  rate  reduction.  No  lengthy 
hearings  and  no  important  litigation  were  encountered.  It 
was  generally  applauded  as  in  the  interests  of  the  public,  the 
Commission  and  the  utility. 

During  this  long  period  no  changes  were  made  in  the 
Sliding  Scale  except  by  consent  of  the  Commission  and  the 
Company,  though  in  one  instance  this  was  a  Consent  Order 
by  the  Supreme  Court  of  the  District.  Here  again  it  was 

9  Code  §43-317. 

10  Potomac  Electric  Power  Company  v.  Public  Utilities  Commission, 
Equity  Nos.  35.336  and  35,341. 
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drawn  to  the  attention  of  the  court  that  the  rate  base  was 
computed  by  including  property  in  Maryland11  and  the  final 
decree12  approved  an  agreement  that  “the  same  formula 
►  heretofore  used  shall  be  continued'’.  This  was  with  the 
approval  and  support  of  the  Maryland  Commission.13 

In  1944  the  Commission,  without  the  consent  of  the  Com¬ 
pany,  made  important  changes  in  the  Sliding  Scale  as  then 
in  effect,  including  a  reduction  in  the  rate  of  return  to  a 
“basic  rate”  of  5J4%  (IV  1305).  But  the  underlying  prem¬ 
ise  of  unitary  system-wide  application  was  retained.  Thus 
Maryland  property  was  included  in  the  rate  base  and  system 
revenues  and  income  were  the  machinery  employed.14  The 
Commission  found  that  the  Sliding  Scale  was  “advantageous 
to  the  public  and  to  the  utility,  and  it  should  be  preserved” 
(IV  1277)  and  further  that  it  had  the  merit  of  being  simpler, 
cheaper  and  tending  to  “minimize  controversies”  (IV  1278). 
The  Commission's  action  was  sustained  by  this  Court 
against  an  attack  by  the  Company13  and  by  a  customer.16 

In  subsequent  proceedings  on  the  application  of  the  Com¬ 
pany,  the  Commission  held  public  hearings  on  all  features 
of  the  Sliding  Scale  in  order  to  modernize  and  codify  its 
provisions.  No  attack  was  made  on  the  system- wide  basis 
of  rate  making.  The  system-wide  basis  was  retained  as  the 

11 Potomac  Electric  Pozccr  Company  v.  Public  Utilities  Commission, 
Equity  Xo.  53.475 ;  Findings  of  Fact  and  Conclusions  of  Law  entered 
July  28.  1932. 

12  Entered  on  February  S.  1933. 

Vi Potomac  Electric  Pozccr  Company  v.  Public  Utilities  Commission, 
Ct.  Anp.  D.  C.  1932.  Xo.  5S19  (Record  pp.  179-181). 

UIY  1269-71.  1278-89.  The  Virginia  properties  were  held  by  a 
wholly  owned  subsidiary  until  December  31,  1949. 

15 Potomac  Electric  Pozccr  Company  v.  Public  Utilities  Commission. 
81  Anp.  D.  C.  225.  158  F  2d  521  (1946).  ccrt.  den.  331  U.  S.  816. 
1947. 

14 United  States  v.  Public  Utilities  Commission,  81  App.  D.  C.  237. 
158  F  2d  533  (1946).  ccrt.  </<•»..  331  U.  S.816  (1947). 
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foundation  of  the  Sliding  Scale17  and  a  supplemental  order 
made  it  plain  that  all  the  Virginia  properties  would  enter 
into  the  rate  base  from  the  time  of  their  acquisition  by 
the  Company.18  One  significant  change  was  to  abandon  the 
provision  reducing  rates  each  year  by  half  the  amount  of 
any  excess  over  the  allowed  return;  instead,  this  half  of  any 
excess  would  be  accumulated  to  build  up  a  reserve  equalling 
3%  of  annual  gross  revenues  and  any  further  excess  would 
be  paid  out  as  a  consumer  rebate.19 

For  a  quarter  century,  therefore,  the  Commission  has 
regulated  the  Company's  District  rates  by  reference  to  sys¬ 
tem-wide  figures  and  results.  During  that  whole  period  no 
question  on  this  score  was  raised  by  any  other  commission 
or  by  any  consumer,  including  the  United  States,  which  has 
been  a  frequent  participant,  and  Transit  itself,  which  has 
never  objected  to  paying  uniform  rates  in  the  District  and 
in  Maryland.  Whenever  the  Sliding  Scale  came  before  the 
courts,  it  was  sustained. 

The  realities  of  life  are  not  ignored  in  the  courts.  The 
Supreme  Court  gives  special  weight  to  the  regulatory  scheme 
that  grows  out  of  long  custom : 

“It  would  be  a  narrow  conception  of  jurisprudence  to 
confine  the  notion  of  ‘laws’  to  what  is  found  written  on 
the  statute  books,  and  to  disregard  the  gloss  which  life 
has  written  upon  it.  Settled  state  practice  cannot  sup¬ 
plant  constitutional  guarantees,  but  it  can  establish 
what  is  state  law.  The  Equal  Protection  Clause  did  not 
write  an  empty  formalism  into  the  Constitution.  Deeply 
embedded  traditional  ways  of  carrying  out  state  policy, 
such  as  those  of  which  petitioner  complains,  are  often 

17  Order  Xo.  3317.  entered  February  20,  1948. 

18 Order  No.  3606.  entered  December  9,  1949. 

5ftOrder  Xo.  3317.  pp.  17  and  25  as  amended  by  Order  Xo.  3619 
entered  January  17,  1950. 


21 


tougher  and  truer  law  than  the  dead  words  of  the 
written  text.”  ( Nashville ,  C.  &  St.  L.  R.  v.  Browning , 
310  U.S.  362, 369, 1940) 

In  the  proceedings  below  the  Commission  stood  firm  on 
this  historical  position  that  the  system  is  an  indivisible  unit, 
built  and  operated  as  one  and  incapable  of  being  separated 
according  to  the  fortuitous  lines  of  political  divisions.  Any 
theoretical  study  to  separate  the  inseparable  would,  it  found, 
depend  on  ‘'assumptions  and  inherent  uncertainties”  which 

“.  .  .  would  be  a  backward  step  in  the  regulatory  proc¬ 
ess  and  would  result  in  needless  delay  and  expense  with¬ 
out  providing  any  assurance  that  the  overall  results 
obtained  would  be  equitable  to  the  Company  or  consum¬ 
ers  as  a  whole.  The  Commission  believes  that  this  type 
of  cooperative  procedure  [by  reference  to  system-wide 
results]  is  conducive  to  effective  regulation,  and  conse¬ 
quently  of  greater  benefit  to  the  public.”  (IV  1118) 

Indeed  the  reasons  for  system-wide  rate  making  had,  in  the 
Commission’s  view,  become  even  stronger  as  the  years  went 
by,  for  now  the  conditions  of  business  in  Virginia  and  Mary¬ 
land  had  become  so  closely  similar  to  those  in  the  District 
that  the  uniform  urban  rate  should  be  extended  in  both 
directions : 

“The  record  indicates  that  it  is  desirable  and  equi¬ 
table  to  extend  the  rates  available  in  the  urban  zone  to 
both  the  Virginia  territory  of  the  Company  and  to  an 
additional  area  in  Maryland,  which  has  developed  rap¬ 
idly  in  the  past  few  years.”  (IV  1 173) 

This  is  a  finding  that  costs  are  comparable  throughout  the 
present  Urban  Zone.  There  was  support  in  evidence  for  this 
finding.  As  Witness  Main,  the  Company’s  rate  expert,  testi¬ 
fied: 
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“There  is  no  reason  to  believe  that  there  is  any  dif¬ 
ference  between  the  cost  of  furnishing1  service  to  cus¬ 
tomers  in  Virginia  over  those  located  elsewhere  in  the 
Urban  Zone.  .  (II  482) 

5. 

Separation  is  Impractical  and  Uninformative  Here 

Nothing  is  more  difficult  than  theoretical  separation  of  a 
single  business  into  unreal  fractions.  Since  the  Virginia 
generating  plant  was  built  to  serve  customers  in  the  Dis¬ 
trict  and  Maryland,  it  can  not  be  attributed  to  business  in 
Virginia,  where  it  is  located.  It  would  never  have  been 
built  for  the  Virginia  business  alone.  If  a  theoretical  sepa¬ 
ration  must  be  made,  it  is  necessary  to  find  some  way  to 
transfer  that  investment,  and  its  related  operating  expenses, 
across  the  river  and  distribute  it  somehow  between  the 
District  and  Maryland.  But  no  rule  of  thumb  can  be  found 
for  such  a  distribution.  The  plant  was  not  built  to  serve 
either  one  alone,  but  both  together.  Customers  have  widely 
differing  characteristics  of  use  with  related  variations  in  the 
cost  of  rendering  the  service.  If  we  distribute  only  on  the 
basis  of  kilowatt  hours,  we  ignore  important  elements  of 
cost  necessitated  by  the  customer  with  a  large  demand  for 
a  brief  period,  since  he  requires  a  large  plant  investment 
which  is  used  very  little.  When  we  undertake  to  allow  for  the 
capacity  costs  incurred  to  meet  such  demands,  we  are  in  a 
controversy  of  opinion  as  to  how  much  of  total  costs  should 
be  charged  to  demand  and  how  much  to  consumption,  and 
whether  to  measure  peak  demands  at  a  simultaneous  mo¬ 
ment  for  the  system  peak  or  at  maximum  customer  de¬ 
mands  regardless  of  system  peak.  These  illustrations  might 
be  multiplied  without  limit. 

In  situations  involving  extensive  systems  that  cover  wide¬ 
spread  territory,  these  theoretical  separations  may  be  rea- 
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sonably  informative  because  there  is  nothing-  better,  as,  for 
example,  in  the  case  of  the  nation-wide  system  of  The 
American  Telephone  and  Telegraph  Company  or  the  great 
regional  systems  of  some  of  its  major  subsidiaries.  But  these 
theoretical  allocations  become  less  and  less  necessary  or 
informative  as  the  territory  becomes  more  compact  and  the 
facilities  and  operations  more  closely  integrated.  Some  point 
is  plainly  reached  where  the  theoretical  becomes  less  inform¬ 
ative  than  the  actual.  Such  is  the  case  for  the  extraordinarily 
compact  and  unitary  system  of  the  Company. 

The  Commission  was  not  without  the  aid  of  expert  advice 
in  testimony  on  this  choice  of  statistical  method.  When  Wit¬ 
ness  Main  supplied  a  cost  analysis  to  indicate  the  approx¬ 
imate  costs  for  the  different  classes  of  customers  (Ex.  31, 
III  819),  it  took  83  pages  to  do  it.  When  he  undertook 
to  reapply  that  study  along  jurisdictional  lines  (Ex.  84,  IV 
1029),  it  took  56  pages.  All  this  was  made  under  his  super¬ 
vision  as  a  rate  expert.  But  he  was  far  from  believing  that 
it  constituted  any  precise  mathematical  measure : 

“It  is  .  .  .  merely  a  guide.  It  is  not  sufficiently  accurate 
to  base  rates  on.”  (1 248) 

The  Commission’s  chief  accountant.  Witness  McElfresh, 
approved  the  Company’s  method  (II  512).  But  he  pointed 
out  that  any  theoretical  separation  of  the  Company’s  busi¬ 
ness  among  political  jurisdictions  would  involve  “many  as¬ 
sumptions”  and  “widespread  divergence  of  opinion”  (1 279). 
Inescapably  the  results  would  be  “subject  to  serious  doubt 
as  to  their  accuracy”  (I  279).  He  was  accordingly  of  the 
opinion  that  with  respect  to  an  integrated  electric  utility  in 
a  concentrated  metropolitan  community,  like  the  Company, 

“.  .  .  a  consideration  of  the  needs  of  the  Company 
as  a  whole  by  all  of  the  interested  regulatory  agencies 
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is  the  only  practical  approach  to  a  problem  of  this 
kind.”  (1 279-80) 

Witness  Kosh,  for  the  United  States,  testified  that  the  cost 
of  electric  service  to  the  Government 

. .  can  be  more  correctly  determined  on  the  basis  of  the 
overall  revenue  need  to  the  Company  than  by  a  deter¬ 
mination  premised  upon  a  jurisdictional  allocation  of 
cost.”  (11380,382) 

In  such  a  situation  Transit’s  argument  really  means  that 
it  is  not  sufficient  for  the  Commission  reasonably  to  inform 
itself  on  the  substance  of  conditions  before  acting.  Rather 
it  requires  that  the  Commission  must  perform  the  impossible 
before  doing  anything.  Separation  of  the  real  unit  into 
imaginary  fractions  for  the  District,  Maryland  and  Virginia 
is,  according  to  Transit,  not  enough.  Its  argument  requires 
still  another  separation  for  interstate  business.  But  even 
this  is  not  all.  The  argument  would  require  a  separation 
within  those  territorial  districts  as  among  the  major  cus¬ 
tomer  classifications.  In  this  record  four  were  dealt  with 
principally  (Ex.  31,  III  818).  Taking  these  classes  where 
they  occur  in  the  respective  political  jurisdictions  and  adding 
interstate  classes  would  make  something  like  thirteen  sepa¬ 
rate  cost  groups,  each  based  on  theories  and  unprovable 
assumptions.  In  the  different  political  jurisdictions  Transit 
urges  not  only  that  different  operating  costs  must  be  con¬ 
sidered  but  also  different  “costs  of  capital”  (Brief  6,  20),  as 
if  wholly  hypothetical  systems  were  to  be  brought  into  being 
in  each  political  jurisdiction,  with  separate  risks,  different 
credit  ratings  and  different  costs  of  capital.  Even  were  such 
a  point  reached,  it  might  then  be  urged,  as  indeed  the  Com¬ 
mission  found,  that : 
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“Substantially  all  of  the  costs  entering  into  the  cost  of 
service  vary  by  location,  by  season  and  even  by  hour  of 
production,  and  by  individual  requirements  as  to  de¬ 
mand  and  use.”  ( IV  1 168-69) 

Plainly  this  is  not  the  path  to  a  practical  conclusion.  The 
theoretical  separation  of  costs  is  an  “elusive  problem”,  as 
this  Court  has  said  ( Mississippi  River  Fuel  Corporation  v. 
Federal  Power  Commission,  82  App.  D.  C.  208,  213,  163  F 
2d  433,  438).  Further  than  that,  it  may  be  illusory  in 
the  sense  that  cost  figures  derived  from  theoretical  allo¬ 
cations  may  not  really  represent  basic  data  from  which  a 
judgment  can  begin,  but  often  enough  reflect  a  prior  de¬ 
cision  of  fairness  already  made  before  the  figures  could  be 
calculated.  Thus  the  Supreme  Court  said  in  the  Colorado 
Interstate  Case  ( 324  U.  S.  at  591 )  : 

“.  .  .  considerations  of  fairness,  not  mere  mathematics, 
govern  the  allocation  of  costs.” 

This  was  the  background  against  which  the  Commission 
held  that  Company  figures  were  the  only  fair  and  inform¬ 
ative  basis  for  rate  fixing  and  that  any  theoretical  allocation 
would  be  so  uncertain  as  to  impose 

.  .  needless  delay  and  expense  without  providing 
any  assurance  that  the  over-all  results  obtained  would 
be  equitable  to  the  Companv  or  consumers  as  a  whole.” 
(IV 1118) 

In  approving  the  use  of  figures  for  the  whole  Company,  the 
Commission  further  found : 

“The  Commission  believes  that  this  type  of  coopera¬ 
tive  procedure  is  conducive  to  effective  regulation,  and 
consequently  of  greater  benefit  to  the  public.  There  is 


26 


no  doubt  that  the  operation  of  the  Company’s  facilities 
on  an  integrated  basis  in  serving  the  three  jurisdictions 
is  more  economical  than  furnishing  this  service  to  each 
jurisdiction  by  separate  generating,  transmission  and 
distribution  facilities.  In  the  opinion  of  the  Commission, 
it  follows  that  effective  and  equitable  regulation  re¬ 
quires  consideration  of  system  operations.”  (IV  1118) 

No  rule  of  law  requires  the  impractical  and  uninformative 
before  the  Commission  can  discharge  its  duty  to  make  just 
and  reasonable  rates.  Any  method  satisfactory  to  a  rational 
mind  suffices.  As  this  Court  has  said,  the  Commission  is 
not  bound  to  the  use  of  any  single  formula  but  is  entitled  to 
choose  the  statistical  method  to  ascertain  the  facts  with 
regard  to  costs  and  earnings  and  will  be  sustained  in  its 
choice  even  though  the  Court  might  be  of  the  view  that 
different  and  better  methods  were  at  hand.  The  present  case 
is  well  within  this  settled  rule,  since  no  alternative  method 
could  be  expected  to  produce  a  more  informative  guide.  As 
the  court  below  held : 

“From  a  social  and  economic  standpoint,  the  use  of 
the  entire  property  of  the  company  as  a  rate  base  seems 
sound.  The  same  power  house  supplies  electric  current 
to  customers  in  the  District  of  Columbia  and  to  cus¬ 
tomers  in  Maryland  and  Virginia.  A  segregation  would 
be  purely  artificial  and,  in  part  at  least,  arbitrary.”  (Ill 
746-7) 

In  summary,  the  integrated  nature  of  the  territory  and 
facilities,  the  integrated  basis  of  the  long  regulatory  history 
and  the  impracticability  of  any  allocation  on  these  special 
facts  were  circumstances  to  which  the  Commission  might 
naturally  accord  great  weight  in  making  its  discretionary 
choice  of  statistical  method.  The  fact  that  the  Commission 
has  followed  different  methods  in  regulating  other  utilities. 
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and  has  even  followed  different  methods  from  time  to  time 
in  the  case  of  a  single  utility  (Transit  Brief  39-41,  84-96), 
is  merely  an  illustration  of  this  Court’s  pronouncement  that 
the  Commission  is  not  bound  to  the  use  of  any  single  for¬ 
mula,  but  remains  free  to  appraise  the  facts  according  to  its 
judgment. 

The  discussion  to  this  point  is,  we  believe,  conclusive  for 
affirming  the  decision  below’  on  this  question.  But  for  a  full 
answer  to  Transit’s  argument  we  go  on  briefly  to  notice  in 
the  two  following  sections  that,  even  on  a  straight  cost 
basis,  there  is  no  indication  that  Transit  is  hurt  (6  below’) 
and,  in  addition,  other  matters  are  involved  and  costs  alone 
do  not  control  the  determination  of  individual  rates  (7 
below). 


6. 

No  Indication  of  Different  Cost  Levels 

We  have  already  seen  the  testimony  of  Witness  Main 
that  costs  are  substantially  equal  throughout  the  Urban 
Zone.  There  is  no  evidence  to  the  contrary.  In  particular, 
there  is  no  basis  for  Transit’s  argument  that  the  costs  of 
service  in  the  Urban  Zone  may  be  higher  in  Maryland  than 
in  the  District.  Its  argument  rests  only  on  Exhibit  86  (IV 
1101,  Brief  46).  But  it  deals  only  with  the  number  of  cus¬ 
tomers  per  square  mile  in  the  whole  Maryland  territory 
(including  the  Suburban  Zone)  and  the  number  of  units 
of  certain  distribution  facilities  per  customer  in  all  the 
Maryland  territory  as  contrasted  with  the  District.  But 
this  is  a  very  partial  view.  The  witness  drew  no  conclusions 
from  Exhibit  86  (II  537)  and  understandably  so  wffien  we 
look  at  the  record.  The  total  investment  in  distribution 
facilities  per  customer  averages  $174  in  the  District,  wffiile 
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it  is  only  $134  in  Maryland,20  because  a  substantial  amount 
of  expensive  underground  installation  is  required.  The  dif¬ 
ference  would  obviously  be  even  greater  if  based  only  on 
the  Maryland  Urban  Zone.  Thus  Transit's  main  argument 
for  higher  costs  in  Maryland  is  the  greater  number  there 
of  chosen  units  of  distribution  facilities  per  customer,  but 
on  analysis  we  find  that  the  total  investment  in  all  distribu¬ 
tion  facilities  per  customer  is  greater  in  the  District  than  in 
Maryland.  There  is,  accordingly,  no  substantial  indication 
of  differing  distribution  costs.  The  generating  and  trans¬ 
mission  facilities  are  identical  for  all  customers  throughout 
the  whole  territory.  Every  indication,  accordingly,  is  for 
approximate  equality  of  cost  levels  throughout  the  Urban 
Zone. 

Admittedly,  operating  costs  are  higher  in  the  Suburban 
Zone  of  Maryland  (I  65).  That  is  the  very  reason  for  the 
higher  level  of  rates  in  the  Suburban  Zone.  But  that  has 
nothing  to  do  with  the  present  case.  The  amount  of  that  rate 
differential  is  not  here  attacked  and  must  be  taken  as  correct. 
This  offsets  the  difference  in  costs  so  that  the  whole  territory 
may  be  viewed  as  one  with  uniform  costs  and  equal  rates. 

Transit's  position  is  equally  insubstantial  when  it  argues 
that  the  Company  may  not  be  deriving  an  adequate  return 
from  its  sales  to  other  utilities  (Brief  47-48).  As  we  have 
seen,  the  sales  to  “other  electric  utilities”  (i.e.,  Southern 
Maryland  Electric  Cooperative,  Inc.,  and  Virginia  Electric 
and  Power  Company)  represent  only  3%  of  the  system 
total  and  are  thus  too  little  to  affect  Transit's  rate  in  any 
degree.  The  deliveries  to  the  Baltimore  Company  and  the 
Pennsylvania  Railroad  were  conclusively  found  by  the 
Commission  to  constitute  mere  interchange  arrangements 
incidental  to  the  more  economical  production  of  energy  and 

20  See  1949  Annual  Report  to  the  Commission  (a  part  of  the  certi¬ 
fied  record)  and  III  841. 


29 


thus  to  be  “treated  as  a  production  expense”  under  Account 
739  (IV  1116),  rather  than  a  commercial  sale.  Mere  con¬ 
jecture  and  insinuation  are  not  sufficient  to  upset  an  admin¬ 
istrative  order. 

So  far,  we  have  merely  said  that  the  evidence  urged  by 
Transit  as  suggesting  the  possibility  of  a  higher  level  of  costs 
in  the  Maryland  Urban  Zone  altogether  fails,  when  rightly 
viewed,  to  indicate  any  such  thing.  While  this  Court  can  not 
be  asked  to  bear  the  burden  of  piecing  the  facts  together  and 
making  findings  on  them,  we  point  out  that  three  sets  of  sum¬ 
mary  figures  establish  a  substantially  uniform  relation  of 
costs  throughout  the  system.  For  one,  it  is  calculable  from 
Exhibit  84  (IV  1029)  that,  after  the  rate  increases  allowed 
by  the  Commission’s  order,  the  balance  of  revenue  remaining, 
after  operating  expenses,  for  payment  of  income  taxes  and 
return  in  the  six  months  ended  June  30,  1950,  is  4.29%  of 
net  investment  in  the  District  and  4.21%  in  Maryland.  This 
virtual  identitv  of  result  makes  it  clear  that  the  Commission's 
use  of  over-all  Company  figures  was  substantially  in  accord 
with  the  underlying  facts. 

In  the  second  place,  it  is  to  be  noted  that,  when  adjust¬ 
ment  is  made  for  the  flagrant  disparity  between  costs  and  the 
special  contract  rates  in  the  case  of  Transit  and  costs  and 
the  special  municipal  rates  in  the  case  of  street  lighting,  the 
new  rates  resulting  from  the  Commission’s  action  have  sub¬ 
stantially  the  same  territorial  relationships  as  those  previ¬ 
ously  prevailing.  It  is,  of  course,  wholly  irrelevant  that  the 
aggregate  increase  in  the  District  was  larger  than  elsewhere 
because  most  of  the  service  is  rendered  there.  It  is  equally 
irrelevant  that,  if  all  rates  be  taken  into  account,  the  greatest 
percentage  increase  is  in  the  District,  a  fact  so  often  urged 
by  Transit  ( c.g .,  Brief  5, 16).  The  reason  is  that  the  District 
rates  had  been  yielding  the  lowest  return  in  any  political 
jurisdiction  and  thus  required  the  greatest  increase.  Under 
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the  old  rates  only  l/.Sd  of  every  revenue  dollar  in  the  Dis¬ 
trict  was  available  for  return,  while  over  20 C  was  available  in 
Maryland  and  Virginia  (Ex.  84,  IV  1029).  This  was  due  to 
the  abnormality  of  the  rates  of  service  to  Transit  and  street 
lighting.  During  the  years  they  had  grown  far  out  of  line 
with  basic  costs.  Despite  all  the  uncertainties  in  a  cost  study, 
the  Commission  found  that : 

.  .  the  study  does  indicate  that  there  should  be  a 
substantial  upward  revision  in  the  rates  to  be  applied 
for  both  street  railway  and  street  lighting  service.’’  (IV 
1169) 

Most  of  these  services  are  in  the  District  and  thus  they  dilute 
the  District  return.  No  fair  comparison  of  the  other  rates, 
which  apply  in  each  of  the  three  political  jurisdictions,  can 
be  made  until  we  first  eliminate  Transit  and  street  lighting. 

With  this  adjustment,  the  new  rates  resulting  from  the 
Commission's  order  faithfully  maintain  the  interjurisdic- 
tional  relationships  that  had  prevailed  for  many  years.  Spe¬ 
cifically,  the  proportions  of  total  system  revenue  derived  in 
the  several  political  areas  under  the  new  rates  (excluding 
Transit,  street  lighting  and  other  electric  utilities)  are 
almost  identical  with  the  proportions  derived  in  the  several 
areas  under  the  old  rates  (after  similar  exclusions).  The 
figures,  on  the  basis  of  the  record  estimates  for  the  calendar 
year  1951,  follow:21 


Old  Rates 


District  of  Columbia .  72.13 

Maryland .  24.32 

Virginia  .  3.55 


New  Rates 

72.65 

23.99 

3.36 


21  Calculated  from  Ex.  95,  p.  36,  IV  1110. 
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We  do  not  suggest  the  old  rates  as  a  final  test  of  reason¬ 
able  relationships  among  political  areas.  But  they  reflect 
relationships  that  were  established  in  1948,  after  lengthy 
investigation  and  revision  of  rate  schedules,  to  bring  about 
a  more  equitable  distribution  among  the  groups  of  schedule 
rates."  No  attack  has  been  previously  made  upon  them.  In¬ 
deed,  the  propriety  of  the  previous  relationship  is  the  basis 
for  Transit's  argument  that  dififering  rates  of  increase 
among  jurisdictions  point  to  underlying  inequity.  The  an¬ 
swer  is  that  if  we  look  to  equal  services  in  the  three  jurisdic¬ 
tions,  we  see  that  the  rates  of  increase  are  equal. 

Finally,  the  proportions  of  total  system  revenue  derived 
in  the  several  political  areas  under  the  new  rates  (excluding 
Transit,  street  lighting  and  other  electric  utilities)  are  very 
closely  in  line  with  the  proportions  of  total  cost  incurred  in 
rendering  the  service  in  the  several  areas  as  calculated  from 
the  data  supplied  in  Exhibit  84.~I  The  figures  follow : 


New  Rates 

Cost 

District  of  Columbia . . 

.  72.65 

71.88 

Mar  viand . 

.  23.99 

24.25 

Virginia  . . 

.  3.36 

3.87 

So  there  was  substantial  evidence  of  record  to  show  the 
general  relationships  of  costs  as  among  the  separate  political 
subdivisions.  Even  if  it  were  necessary  to  fix  rates  by  allo¬ 
cations  among  the  separate  political  subdivisions,  which  we 
deny,  the  close  correspondence  of  the  new  rates  to  the  old 

"  I  64  :  Opinion  and  Order  Xo.  3397,  pp.  13-16. 

23 The  first  column  is  taken  from  the  next  preceding  table.  The  sec¬ 
ond  column  reflects  the  costs  for  the  6  months  ended  June  30,  1950, 
shown  in  Ex.  84  (IV  1029)  after  eliminating  the  costs  of  service  to 
Transit,  street  lighting  and  other  electric  utilities  by  applying  the  meth¬ 
ods  of  ,rx.  84  (IY  1029)  to  the  data  for  those  three  services  shown  in 
Ex.  31  (III  819). 
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and  of  the  new  rates  to  costs  when  viewed,  in  each  case, 
from  the  point  of  view  of  the  relationships  among  political 
subdivisions,  is  conclusive  proof  that  the  “end  result”  is 
within  the  limits  of  reasonableness  and  thus  within  the  Com¬ 
mission's  power  ( Federal  Power  Commission  v.  Hope  Nat¬ 
ural  Gas  Co.,  320  U.  S.  591,  602,  1944).  Quite  apart  from 
all  other  matters,  it  is  “the  result  reached  not  the  method 
employed  which  is  controlling”  (id.  at  602). 

So  there  is  nothing  here  to  show  that  Transit  would  be 
any  better  off  if  any  different  method  had  been  followed. 
The  “result  reached”  might  have  been  the  same  for  Transit 
or  even  a  greater  increase. 

But  even  if  the  method  is  to  be  weighed  apart  from  the 
“end  result”,  we  submit  that  the  Commission  made  an  ade¬ 
quate  finding  that  the  conditions  which  determine  costs  are 
substantially  comparable  throughout  the  Urban  Zone  in  all 
three  jurisdictions.  This  it  unmistakably  did  by  the  finding 
that 


“.  .  .  the  population  density  and  urban  characteristics 
of  the  District  of  Columbia  [i.e.,  which  are  uniform 
there]  have  extended  into  the  Company's  Maryland 
territory.”  (IV  1114) 

and  by  the  further  finding  that 

“.  .  .  it  is  desirable  and  equitable  to  extend  the  rates 
available  in  the  urban  zone  to  both  the  Virginia  terri¬ 
tory  of  the  Company  and  to  an  additional  area  in  Mary¬ 
land,  which  has  developed  rapidlv  in  the  past  few 
years.”  (IV  1173) 

The  evidence  reviewed  above  is  sufficient  to  sustain  these 
findings.  Affirmance  is  thus  called  for  by  the  settled  rule  that 
an  allocation  need  not  be  made  if  it  be  found  that  the  condi- 
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tions  that  determine  costs  are  substantially  comparable  in  the 
two  classes  of  business. 

Thus  it  was  said  in  Illinois  Commerce  Commission  v. 
United  States ,  292  U.  S.  474, 483-84  ( 1934) : 

‘‘Where  the  conditions  under  which  interstate  and 
intrastate  traffic  move  are  found  to  be  substantially  the 
same  with  respect  to  all  factors  bearing  on  the  reason¬ 
ableness  of  the  rate,  and  the  two  classes  are  shown  to 
be  intimately  bound  together,  there  is  no  occasion  to 
deal  with  the  reasonableness  of  the  intrastate  rates 
more  specifically,  or  to  separate  intrastate  and  inter¬ 
state  costs  and  revenues.” 

This  was  also  the  basis  of  a  recent  holding  by  a  three- 
judge  court  in  the  Eastern  District  of  Virginia  denying  an 
attack  on  a  rate  order  of  the  Interstate  Commerce  Commis¬ 
sion  for  bus  fares  between  the  District  and  suburban  Vir¬ 
ginia,  where  the  argument  was  made  that  no  order  raising 
interstate  rates  was  sustainable  without  an  allocation  of 
separate  interstate  costs  ( County  Board  of  Arlington  Coun¬ 
ty  v.  United  States,  101  F.  Supp.  328, 1951 ).  The  court  said  : 

“The  inter  and  intra  business  are  one  entire  opera¬ 
tion,  the  latter  as  an  integral  part  of  the  other.  In  these 
circumstances,  for  rate  ascertainments,  no  separation 
is  helpful.  Neither  reason  nor  expediency  imposes  such 
an  obligation  and  the  law  has  not.”  (331 ) 

It  is  a  significant  fact  that  Transit  nowhere  attempts  to 
resist  or  distinguish  this  most  recent  and  nearest  decision. 

From  this  analysis  of  the  evidence  and  findings  with 
regard  to  relative  costs  in  the  three  political  jurisdictions,  it 
is  plain  that  no  basis  exists  for  Transit’s  central  argument 
that  District  rates  were  made  higher  than  need  be  for  the 
purpose  of  subsidizing  the  customers  in  other  jurisdictions. 
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The  argument  is  untenable  in  the  face  of  the  evidence  and 
the  findings  made  upon  it.  We  go  on,  moreover,  in  the  next 
section  to  show  that,  quite  apart  from  evidence  or  findings, 
it  was  as  a  matter  of  law  within  the  competence  of  the 
Commission  to  proceed  on  the  premise  of  uniform  rates 
throughout  the  system  if  deeming  it  in  the  public  interest. 

7. 

Rates  are  Not  Fixed  by  Costs  Alone 

It  has  never  been  supposed  that  the  rate  for  any  particu¬ 
lar  service,  for  example,  the  direct  current  supplied  for  the 
Transit  street  cars,  can  be  fixed  in  any  automatic  sense  by 
a  study  of  costs.  For  one  thing,  cost  studies  are  too  incon¬ 
clusive  to  be  used  in  such  a  way.  But  more  importantly, 
public  policies  of  wider  scope  must  be  recognized  in  adjust¬ 
ing  these  fundamental  factors  in  the  economy.  These  include 
the  necessities  of  the  business,  fair  relationships  with  other 
charges  and  the  convenience  of  the  administrative  body, 
which  must  after  all  have  a  workable  system  to  discharge 
its  task.  Thus  it  is  elemental  that  cost  is  not  the  sole 
determinant : 

“.  .  .  it  would  not  be  practical  to  establish  charges 
upon  particular  costs.  Freight  large  in  bulk  and  low 
in  value  is  accorded  low  rates;  otherwise  it  could  not 
move.”  (Hamilton,  Cost  as  a  Standard  for  Price,  4  Law 
&  Cont.  Prob.  321,  329,  1937,  cited  in  Colorado  Inter¬ 
state  Gas  Co.  v.  Federal  Pozvcr  Commission,  324  U.  S. 
581,589, 1945) 

For  similar  reasons,  there  has  evolved  the  rule  in  a  great 
majority  of  the  States  that  the  administrative  agency  has 
the  power  to  make  rates  on  a  uniform  basis  throughout 
the  whole  State,  without  regard  to  differences  in  service 
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conditions  or  cost  levels.  In  part  this  depends  upon  the 
impracticability  of  separate  cost  determinations  for  parts 
of  the  total  system.  But  even  if  it  is  admittedly  more  expen¬ 
sive  to  serve  a  farm  than  an  apartment  house,  rate  levels  are 
often  made  uniform  for  simplicity  of  administration  and  to 
promote  community  development,  much  as  first  class  postage 
rates  are  made  uniform  throughout  the  country. 

Neighboring  Virginia  affords  an  illustration  of  this  rule. 
The  State  Corporation  Commission  increased  rates  for  the 
telephone  company  on  a  State-wide  basis  under  which  the 
total  system  was  used  as  the  unit  for  ascertaining  revenue 
needs  and  rates  were  then  prescribed  on  the  basis  of  a  fair 
interrelation  between  customer  classes,  principally  in  pro¬ 
portion  to  the  number  of  stations  in  the  respective  exchange 
areas.  Due  to  community  growth,  this  led  to  increases  of 
100%  in  the  Arlington  area,  though  no  evidence  was  taken 
as  to  separate  costs  of  operation  in  that  area  and  some  areas 
in  the  State  received  no  increase  at  all.  Over  the  objection 
of  the  Arlington  Board  the  Virginia  court  of  last  resort 
sustained  the  Commission’s  action  as  being  within  its  power 
and  in  accord  with  the  “  *  .  .  .  overwhelming  majority  of 
other  state  commissions’  ”  ( Board  of  Supervisors  of  Arling¬ 
ton  County  v.  Commonwealth  of  Virginia ,  186  Va.  963, 976, 
45  S.  E.  2d' 145, 1947). 

More  recently  the  New  York  Public  Service  Commis¬ 
sion  said  in  similarly  rejecting  a  contention  of  the  City  of 
New  York  that  it  should  be  taken  “as  a  separate  entity  and 
rates  there  fixed  upon  the  basis  of  the  investment  in  that 
city”  (Re  Nezc  York  Telephone  Company,  84  P.  U.  R.  (N. 
S.)  267,  296,  May  10,  1950,  reh’g.  den.  July  18,  1950, 
86  P.  U.  R.  (N.  S.)  285)  : 

‘‘This,  of  course,  does  not  mean  that  every  rate  in  the 

state  is  uniform,  but  the  basis  of  the  theory  is  that  on 
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the  company’s  operations  as  a  whole,  it  is  entitled  to 
earn  a  fair  return  even  though  its  earnings  in  parts  of 
its  system  may  be  higher  or  lower  than  that  amount, 
and  that  the  payment  by  the  user  of  the  telephone 
should  be  dependent  upon  the  service  rendered  rather 
than  upon  the  amount  of  profit  made  on  the  investment 
made  to  serve  any  particular  subscriber  or  group.” 
(296) 

Separate  treatment  according  to  local  costs  in  a  particular 
city  would,  the  Commission  concluded,  be  “unsound  in  theory 
and  in  practice”  and  would  “lead  to  complete  administrative 
nonsense”  (id.  299),  in  direct  conflict  with  the  modern  ad¬ 
ministrative  trend : 

“The  whole  tendency  in  rate  making  is  to  include 
larger  and  larger  areas  within  the  rate  base.  This  is  true 
not  alone  of  the  telephone  industry ;  it  is  true  of  other 
utilities.”  (id.  299) 

The  Appellate  Division  of  the  New  York  Supreme  Court 
sustained  the  Commission’s  order  against  an  argument  by 
the  City  of  New  York  that  it  had  the  effect  of  “using  the 
revenues  there  earned  to  subsidize  the  Company’s  less  profit¬ 
able  operations  in  the  rest  of  the  state”,  on  the  ground  that 
State-wide  rate  making,  instead  of  the  old  “local  area  meth¬ 
od”,  was  within  the  Commission’s  power  (City  of  New  York 
v.  Fein  berg,  279  App.  Div.  817,  109  N.  Y.  S.  2d  131,  92 
P.U.  R.  (xN.  S.)  143,1952). 

As  the  New  York  Telephone  illustration  shows,  the  State¬ 
wide  principle  of  rate  making  means  essentially  that  no 
city  customer  can  attack  a  commission  order  for  uniform 
rates  as  imposing  too  great  a  burden  on  him  for  the  benefit 
of  the  rural  customer.  Specifically  in  this  case,  the  rule 
means  that,  in  the  absence  of  political  boundaries,  no  cus¬ 
tomer  in  the  City  of  Washington  could  attack  a  Commission 
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order  on  the  ground  that  Maryland  customers  are  given  the 
same  rate.  If  it  is  within  the  power  of  a  commission  to  apply 
uniform  rates  throughout  thousands  of  square  miles  repre¬ 
senting  the  State  of  New  York  or  the  Commonwealth  of 
Virginia,  surely,  in  the  absence  of  political  boundaries,  it 
would  be  within  the  power  of  the  District  Commission  to 
make  uniform  rates  throughout  the  few  hundreds  of  square 
miles  served  by  the  Company.  In  such  a  case  the  District 
customer  would  not  be  hurt  in  the  legal  sense. 

These  considerations  apply  with  special  force  here.  Since 
each  customer  benefits  from  the  large,  modern  integrated 
system  and  the  diversity  of  its  load  characteristics,  it  is 
fair  to  make  his  rates  on  that  basis.  The  Commission  found : 

‘‘There  is  no  doubt  that  the  operation  of  the  Com¬ 
pany's  facilities  on  an  integrated  basis  in  serving  the 
three  jurisdictions  is  more  economical  than  furnishing 
this  service  to  each  jurisdiction  by  separate  generating, 
transmission  and  distribution  facilities.”  (IV  1118) 

The  corollary  drawn  by  the  Commission  was  that : 

.  .  it  follows  that  effective  and  equitable  regulation 
requires  consideration  of  system  operations.”  (id.) 

Even  if  there  were  a  clear  difference  in  the  cost  of  service 

between  the  District  and  Marvland.  the  District  customer 

* 

could  not  ask  to  be  treated  as  if  he  were  served  by  a  separate 
company  when  in  fact  he  is  not  and  his  service  is  better  and 
cheaper  than  if  he  were. 

We  come  back,  then,  to  the  State-wide  rule  that  a  city 
customer  is  not  hurt  in  the  legal  sense  because  the  Com¬ 
mission  accords  the  same  rate  to  the  rural  customer  in 
another  part  of  the  State.  He  is  no  more  hurt,  we  now  add, 
if  some  political  boundary  chances  to  intervene  between  him 


38 


and  the  rural  customer.  The  power  of  the  Commission  to 
fix  “just  and  reasonable”  rates  is  a  power  to  adjust  the 
charge  to  the  economic  realities.  But  they  follow  the  lines 
of  the  integrated  system  and  the  Washington  Metropolitan 
Area,  without  being  influenced  by  the  formal  boundary  of 
political  subdivisions.  Those  imaginary  lines  do  not  raise 
costs  or  lower  them.  They  have  no  more  economic  meaning 
than  the  meridians  of  longitude.  Courts  may  judicially  notice 
these  elemental  facts  of  common  knowledge.  As  epitomized 
by  the  Maryland  Commission : 

“The  density  of  the  development  in  the  sections  of 
Maryland  immediately  adjacent  to  the  District  of  Co¬ 
lumbia  line  is  such  that  it  is  nowr  impossible  to  tell  where 
the  District  of  Columbia  ends  and  Maryland  begins. 
There  are  no  physical  or  economic  differences  which 
distinguish  one  jurisdiction  from  the  other.  The  sepa¬ 
ration  is  w’holly  geographical  or  political.”  (Public 
Service  Commission  of  Marvland  Report  for  the  Year 
1950,  p.  17) 

This  w'as  exactly  the  view  of  the  court  below,  which  found 
the  District  boundary  “a  theoretical  line”  so  that  the  whole 
Metropolitan  Area  “is  a  single  unit  for  all  intents  and 
purposes”  (III  747).  If  it  is  within  the  power  of  an  admin¬ 
istrative  commission,  obliged  to  award  just  and  reasonable 
rates  to  each  customer  within  its  jurisdiction,  to  depart  from 
mathematical  niceties  to  the  point  of  permitting  uniform 
rates  for  the  rural  customer  and  the  urban  customer  regard¬ 
less  of  relative  costs,  it  is  no  less  within  its  power  to  do  so 
because  a  theoretical  line  marking  a  division  of  political 
authority  chances  to  intervene  between  the  two  customers. 
That  a  different  choice  of  policy  might  have  been  made,  as 
for  example,  between  the  Urban  Zone  and  the  Suburban 
Zone,  is  no  more  an  argument  against  Commission  power 
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than  is  the  circumstance,  much  emphasized  by  Transit, 
that  the  Commission  has  measured  costs  by  different  sta¬ 
tistical  methods  in  other  cases  (Brief  39-41,  84-96). 

8. 

The  Exception  to  Safeguard  State  and  Federal 
Power  has  no  Application  Here 

To  the  ordinary  rule  that  the  ascertainment  of  earnings 
is  a  matter  of  fact  to  be  made  by  such  methods  as  the  ad¬ 
ministrative  agency  may  approve  in  its  discretion  without 
being  governed  by  any  fixed  formula,  one  exception  has  been 
made  for  reasons  of  great  urgency  in  a  special  situation. 

That  situation  is  an  order  reducing  rates  in  the  case  of  a 
utility  engaged  in  interstate  and  local  business.  For  the 
proper  maintenance  of  State  and  Federal  power  the  Supreme 
Court  has  several  times  declared  that  an  order  reducing  in¬ 
terstate  rates,  or  intrastate  rates,  must  be  demonstrably 
based  on  expenses  incurred,  including  return  on  property 
used,  in  the  interstate  service  or  the  intrastate  service,  as 
the  case  may  be,  unless  there  be  a  finding  that  the  conditions 
that  determine  cost  are  substantially  comparable  in  both 
classes  of  service.  Where  there  is  such  a  finding,  the 
theoretical  separation  of  property  and  costs  need  not  be 
made,  since  it  will  serve  no  useful  purpose  ( Illinois  Com¬ 
merce  Commission  v.  United  States,  6  above).  But  un¬ 
less  there  be  such  a  finding,  a  State  can  not  reduce  rates 
without  an  allocation  to  intrastate  business,  for  otherwise 
it  could  defeat  the  Federal  regulatory  power  by  starving 
the  agencies  of  interstate  business.  Similarlv  for  Federal 
agencies,  since  they  can  not  supersede  State  authority  ex¬ 
cept  to  the  extent  of  their  delegated  power. 

The  key  to  the  doctrine  may  be  clearly  seen  in  this  Court’s 
reasoning  in  Mississippi  River  Fuel  Corporation  v.  Federal 
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Power  Commission  (82  App.  D.  C.  208,  226,  163  F  2d  433, 
451,  1947).  It  was  assumed  by  all  counsel  in  that  case  that 
an  allocation  was  necessary  and  the  point  thus  received  no 
special  development  in  the  original  opinion.  But  on  rehearing 
the  Court  added : 

.  .  this  allocation  involves  one  of  those  difficult 
and  delicate  balances  between  federal  and  state  au¬ 
thority,  and  thus  in  a  peculiar  respect  requires  judicial 
scrutiny.  The  federal  statute,  as  was  necessary,  forbids 
federal  regulation  of  local  intrastate  rates.  But,  obvi¬ 
ously,  if  the  federal  commission  can  arbitrarily  refuse 
to  allow*  in  its  regulated  interstate  rates  the  full  and 
true  costs  of  the  interstate  business,  it  can  present  the 
company  with  a  dilemma.  If  the  uncompensated  inter¬ 
state  costs  be  imposed  upon  the  local  intrastate  business, 
the  federal  authority  has,  by  indirection,  control  of 
those  rates,  even  to  the  extent  of  making  such  business 
so  expensive  as  to  be  prohibitive.  If  the  uncompensated 
interstate  costs  be  not  imposed  upon  the  intrastate 
business,  obviously  the  fairness  and  reasonableness  of 
the  prescribed  interstate  rates  are  fictions.” 

The  rule  is  that  where  there  is  a  likelihood  of  conflict  be¬ 
tween  Federal  and  State  authorities,  there  must  be  a  finding 
based  on  segregated  cost  as  a  means  of  assurance  against 
such  conflict.  To  correct  erroneous  contentions  in  the  Transit 
brief,  we  will  discuss  the  leading  authorities  to  show  that 
this  is  what  they  mean.  But  w*e  condition  all  this  on  the 
premise  that  the  rule  can  have  no  possible  bearing  on  the 
issues  in  this  case.  The  Court  is  not  faced  with  an  order  re¬ 
ducing  rates,  wffiich  might  abridge  the  regulatory  freedom 
of  some  other  sovereign,  wffiether  State  or  Federal.  The 
order  increases  rates  and  is  attacked  only  on  the  ground 
that  it  makes  them  too  high  so  that  too  much  revenue  and 
earnings  will  be  received  by  the  Company.  By  no  possibility 
could  this  restrict  the  regulatory  freedom  of  any  other 
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sovereign.  State  or  Federal.  Rather,  it  leaves  each  other 
sovereign  with  greater  freedom  to  act.  Since  there  is  no 
possibility  of  conflict  with  other  power,  the  exceptional  re¬ 
quirements  of  that  special  situation  have  no  bearing  here. 

The  very  able  analysis  of  the  cases  by  the  learned  Judge 
in  the  court  below  (III  739-46)  will  shorten  our  task,  but 
we  deal  with  the  cases  in  order  to  complete  our  answrer  to 
the  Transit  argument. 

The  earliest  case  involving  the  point  w-as  Smyth  v.  Ames 
(169  U.  S.  466,  1898).  This  was  a  State  requirement  re¬ 
ducing  local  rates  of  an  interstate  railroad,  made  not  by 
administrative  action,  but,  as  was  characteristic  of  the  times, 
by  act  of  legislature.  The  railroad  urged  that  the  required 
rates  were  confiscatory.  The  State  defended  that,  without  re¬ 
gard  to  the  profits  from  local  business,  there  would  be  enough 
left  from  the  total  business  of  the  Company  to  yield  a  fair 
return.  But  the  Supreme  Court  rejected  this  defense,  on  the 
obvious  ground  that  the  State  could  thus,  by  indirection,  dis¬ 
place  Federal  authority  by  requiring  the  local  business  to 
be  done  at  a  loss  and  making  the  interstate  business  pay  for 
it.  The  opinion  is  sufficiently  quoted  by  Judge  HoltzofF  (III 
740).  It  will  be  noted  that  the  decision  makes  no  attempt  to 
formulate  a  rule  of  administrative  action,  indeed  no  ad¬ 
ministrative  agency  was  involved.  It  attempts  only  to  for¬ 
mulate  a  method  for  ascertainment  whether  there  is  any 
infringement  of  another  sovereign  powder  w’here  such  a 
possibility  is  presented  by  a  rate  reduction  order. 

Informed  by  this  decision,  State  officials  took  the  opposite 
ground  in  defending  a  similar  statute  that  later  came  before 
the  Court  in  the  Minnesota  Rate  Cases  (230  U.  S.  352, 
1913).  Here  also  no  administrative  action  was  involved. 
The  local  requirement  w*as  an  act  of  the  Minnesota  legisla¬ 
ture  reducing  passenger  rates  to  a  level  of  2<f  a  mile  for  all 
local  business  throughout  the  State.  The  affected  railroads 
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sought  an  injunction  on  the  dual  ground  that  this  require¬ 
ment  burdened  interstate  commerce  and  was  confiscatory. 
The  Supreme  Court  held  that  the  regulation  of  intrastate 
rates  was  not  in  itself  a  burden  on  interstate  commerce  (p. 
432).  On  the  issue  of  confiscation,  the  State  officials  did  not 
assert,  as  in  Smyth  v.  Ames,  that  the  local  requirement  was 
valid  if  enough  would  be  left  from  the  total  business.  Rather 
they  defended  on  the  ground  that  the  complaining  railroads 
failed  to  show  that  there  would  be  inadequate  earnings  from 
the  local  business  under  the  required  rates.  There  was,  in¬ 
deed,  no  evidence  on  the  cost  of  the  intrastate  business  ex¬ 
cept  general  statements  of  opinion  that  ranged  all  the  way 
from  “three  to  six  or  seven  times  that  of  the  interstate  busi¬ 
ness”  (p.  465).  This  was  not  an  adequate  basis,  the  Court 
held,  to  strike  down  such  important  State  action,  saying : 

“W e  are  of  opinion  that  on  an  issue  of  this  character 
involving  the  constitutional  validity  of  state  action, 
general  estimates  of  the  sort  here  submitted,  with  re¬ 
spect  to  a  subject  so  intricate  and  important,  should  not 
be  accepted  as  adequate  proof  to  sustain  a  finding  of 
confiscation. . . . 

*  *  * 

“As  neither  the  share  of  the  expenses  properly  at¬ 
tributable  to  the  intrastate  business,  nor  the  value  of 
the  property  employed  in  it,  was  satisfactorily  shown, 
and  hence  it  did  not  appear  upon  the  facts  proved  that 
a  fair  return  had  been  denied  to  the  company,  we  are  of 
the  opinion  that  the  complainant  failed  to  sustain  his 
bill.”  (465-67) 

The  heart  of  the  decision  is  the  fact  that  a  requirement 
reducing  all  rates  for  intrastate  service  below  the  cost  of 
service  would  be  confiscatory  and  would  obstruct  the  power 
to  regulate  interstate  business  since  it  would,  in  effect,  ap¬ 
propriate  interstate  earnings  for  local  purposes.  But  to 
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invalidate  State  action  on  this  ground,  the  decision  was  that 
separate  costs,  including  a  return  on  the  separate  properties, 
must  be  shown. 

The  Supreme  Court  has  never  set  aside  State  commission 
action  on  the  ground  that  there  was  no  allocation.  Indeed 
no  State  commission  action  has  been  brought  before  it  on 
this  ground  except  in  the  three  cases  next  to  be  considered. 
In  the  first  of  them,  a  1930  decision,  the  Court  set  aside  a 
reversal  of  commission  action  because  there  was  no  alloca¬ 
tion  in  the  reversing  court  (like  the  Minnesota  Rate  Cases), 
and  in  the  later  two  the  Court  sustained  the  administrative 
action  in  the  absence  of  any  allocation  because  no  substantial 
likelihood  was  presented  of  conflict  with  another  sovereign 
power.  These  later  cases  govern  here. 

The  1930  decision  was  Smith  v.  Illinois  Bell  Telephone 
Company  (282  U.  S.  133,  1930)  where  the  Illinois  Com¬ 
mission  reduced  rates  for  local  telephone  service  in  Chicago. 
Here  again  the  utility  urged  confiscation  by  a  rate  order 
that  involved  the  likelihood  of  conflict  with  Federal  au¬ 
thority  in  that  the  same  properties  were  also  used  in  render¬ 
ing  interstate  service.  The  trial  court  set  aside  the  Commis¬ 
sion's  order.  In  doing  so  it  acted  on  the  basis  of  system 
figures,  without  any  separate  allocation  to  the  intrastate 
business,  justifying  this  course  on  the  ground  that  the  com¬ 
pany  figures  showed  a  higher  rate  of  return  from  the  inter¬ 
state  business  than  from  the  intrastate.  But  these  figures 
were  challenged  by  the  Commission  on  the  ground  that  the 
properties  of  the  Company  were  being  used  by  The  Ameri¬ 
can  Telephone  and  Telegraph  Company  for  long  distance 
service  without  proper  compensation,  so  that  different  results 
would  be  shown  if  proper  compensation  had  been  reflected 
or  if  the  value  of  the  properties  so  used  had  been  subtracted 
from  the  intrastate  base  (147-48).  The  Supreme  Court 
reversed,  on  the  ground  that : 
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“In  view  of  the  questions  presented  in  this  case,  the 
validity  of  the  order  of  the  state  commission  can  be 
suitably  tested  only  by  an  appropriate  determination  of 
the  value  of  the  property  employed  in  the  intrastate 
business  and  of  the  compensation  receivable  for  the  in¬ 
trastate  service  under  the  rates  prescribed."  (149) 

The  real  reason  for  this  result  is  shown  by  the  following 
statements : 

“The  separation  of  the  intrastate  and  interstate  prop¬ 
erty,  revenues  and  expenses  of  the  Company  is  impor¬ 
tant  not  simply  as  a  theoretical  allocation  to  two 
branches  of  the  business.  It  is  essential  to  the  appropri¬ 
ate  recognition  of  the  competent  governmental  authori¬ 
ty  in  each  field  of  regulation."  ( 148) 

*  *  * 

“The  proper  regulation  of  rates  can  be  had  only  by 
maintaining  the  limits  of  state  and  federal  jurisdiction, 
and  this  cannot  be  accomplished  unless  there  are  find¬ 
ings  of  fact  underlying  the  conclusions  reached  with  re¬ 
spect  to  the  exercise  of  each  authority/’  (149) 

The  Minnesota  Rate  Cases  and  the  Illinois  Bell  Telephone 
Case  were,  therefore,  only  holdings  that,  where  there  is  a 
possibility  of  conflict  between  sovereigns,  a  Federal  Court 
will  not  set  aside  local  rate  regulation  without  an  alloca¬ 
tion  showing  the  separate  results  of  local  business  (even 
though  there  was  no  such  evidence  before  the  local  com¬ 
mission).  But  Appellant  seeks  to  use  these  cases  for  an 
entirely  different  purpose,  i.e.,  to  set  aside  local  regulation 
where  there  is  no  interference  by  one  jurisdiction  with  the 
power  of  another,  just  because  there  was  no  allocation.  And 
this  in  spite  of  the  fact  that  Transit  did  not  introduce  any 
allocation  of  its  own,  but  merely  complained,  after  the  hear¬ 
ing  closed,  against  the  Company’s  system-wide  case. 
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To  sum  up  this  line  of  cases  in  terms  of  fundamental 
doctrine,  they  were  concerned  only  with  “maintaining  the 
limits  of  state  and  federal  jurisdiction”.  But  here  the  order 
does  not  reduce  rates.  For  this  reason  it  could  not  burden 
interstate  commerce  or  the  power  of  any  other  State.  It 
increases  rates  for  local  service  in  the  District  and  is  attacked 
only  because  it  does  so.  This  presents  no  possibility  of  con¬ 
flict  with  any  other  jurisdiction.  In  fact,  Maryland  and  Vir¬ 
ginia  have  manifested  their  local  policy  by  orders  making  the 
approved  schedules  applicable  throughout  their  respective 
jurisdictions  and  the  sales  subject  to  Federal  regulation  are  a 
negligible  proportion  of  total  business.  The  United  States 
has  not  asserted  any  interest  in  this  Court  and  took  no  posi¬ 
tion  on  this  question  in  the  court  below.  Indeed  its  witness 
before  the  Commission  testified  that  no  allocation  was  fea¬ 
sible  or  informative  on  the  facts  here  involved.  The  only 
question  presented  by  this  case  is  the  nature  of  the  evidence 
a  local  agency  should  follow  in  deciding  a  question  of  fact 
that  is  of  merely  local  interest. 

But  the  Court  need  not  rely  on  analysis  alone  for  this  con¬ 
clusion.  The  two  later  decisions  of  the  Supreme  Court  have 
made  it  plain. 

As  Judge  Holtzofr  observed,  the  principle  was  given  ex¬ 
plicit  recognition  for  the  first  time  in  Wabash  Valley  Elec¬ 
tric  Co.  v.  Young  (287  U.  S.  488,  1932).  The  case  is  un¬ 
usual  in  that  it  was  an  attack  by  a  utility  on  a  rate  reduction 
order  made  by  State  commission  but  applicable  only  to  rates 
within  a  particular  community  and  based  upon  an  allocation 
of  property  and  expenses  within  that  community.  The 
utility  argued  that  the  rates  were  confiscatory  because  of 
the  allocation.  This  was  rejected  by  the  Supreme  Court. 
As  Transit  points  out  (Brief  27),  the  State  commission  had 
authority  throughout  the  whole  service  area  of  the  utility 
and  there  does  not  appear  to  have  been  any  interstate  busi- 
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ness.  But,  so  far  from  impairing  the  authority  of  the  de¬ 
cision,  this  increases  the  authority  of  the  case  for  present 
purposes,  since  it  involved  a  holding  that,  in  the  absence  of 
any  potential  conflict  with  another  sovereign  power,  it  is 
wholly  a  matter  of  local  choice  how  an  earnings  ascertain¬ 
ment  shall  be  made.  In  that  case  the  legislature  had  made 
the  choice,  but  it  is  equally  competent  for  an  administrative 
agency  to  do  so  without  presenting  any  different  problem  on 
review.  The  Supreme  Court  recognized  by  the  following 
statement  that  the  ascertainment  of  earnings  is  an  inquiry 

into  fact  to  be  made  bv  methods  which  the  administrative 

* 

agency  may  choose : 

“Normally,  the  unit  for  rate  making  purposes,  tve 
may  assume,  would  be  the  entire  interconnected  operat¬ 
ing  property  of  a  utility  used  and  useful  for  the  con¬ 
venience  of  the  public  in  the  territory  served,  without 
regard  to  particular  groups  of  consumers  or  local  sub¬ 
divisions.  But  conditions  may  be  such  as  to  require  or 
permit  the  fixing  of  a  smaller  unit/’  (287  U.  S.  at  497, 
italics  added) 

Turning  then  to  the  rule  in  the  Minnesota  Rate  Cases,  the 

Court  went  on  to  sav : 

* 

“It  is  true  that  there  such  a  separation  is  made  nec¬ 
essary  because  a  different  government  exercises  the 
rate  making  power  in  each  of  the  two  fields  of  regula¬ 
tion;  and  that  situation  is  wanting  here.”  (287  U.  S.  at 
498) 

The  authorities  so  distinguished  involved  rate  reduction 
orders  by  State  authority  which  threatened  to  obstruct  the 
exercise  of  regulatory  power  on  the  part  of  another  sov¬ 
ereign.  Where  there  is  no  such  threat,  the  decision  holds  that 
the  choice  of  statistical  method  for  the  ascertainment  of 
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relevant  earnings  is  not  subject  to  any  constitutional  require¬ 
ment  and  is  not  governed  by  any  fixed  formula  or  technical 
rule  except  to  the  extent  that  local  law  may  express  some 
positive  requirement.  As  we  have  seen  in  2  above,  there  is  no 
such  technical  requirement  in  District  law',  but  the  matter  is 
confided  to  the  Commission  as  a  pure  question  of  fact  to  be 
ascertained  in  the  exercise  of  its  discretion.  This  is  permissi¬ 
ble  in  this  case  because  the  order  increasing  local  rates  can 
not  burden  interstate  commerce  or  the  business  in  other 
States  and,  additionally,  the  other  affected  States  have 
agreed  by  entry  of  corresponding  orders. 

The  second  decision  to  this  effect  is  Lone  Star  Gas  Co.  v. 
Texas  (304U.  S.  224, 1938). 

This  w’as  an  attack  on  an  administrative  order  fixing 
rates  on  the  ground  that  only  the  over-all  system  results 
from  multi-State  properties  wrere  considered.  It  was  held  that 
this  raises  no  question  except  one  of  fact  which  it  is  within 
the  final  province  of  the  administrative  agency  to  decide. 
Transit  argues  that  the  case  is  only  a  holding  that  a  utility 
may  attack  a  commission  order  on  the  same  basis  on  which  it 
wras  made  and  that  the  order  there  involved  did  not  burden 
interstate  commerce  (Brief  36-38).  We  are  perfectly  con¬ 
tent  w*ith  such  a  statement  because  the  order  here  can  not 
constitute  a  burden  on  interstate  commerce  and  the  utility 
may  defend,  as  well  as  attack,  a  Commission  order  on  the 
same  basis  on  which  it  was  made.  Since  Transit  admits 
(Brief  38)  that  the  order  below  does  not  burden  interstate 
commerce,  the  special  rule  of  the  interstate  commerce  cases 
can  not  apply  here. 

But  to  inform  the  Court  fully  on  the  decisions  that  have 
been  cited,  w'e  go  on  to  make  an  adequate  statement  of  the 
Lone  Star  Case. 

Like  Smith  v.  Illinois  Bell  Telephone  Company,  the  Lone 
Star  Case  involved  an  administrative  order  reducing  rates. 
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The  order  reduced  the  rates  only  for  gas  sold  in  Texas,  but 
the  Lone  Star  properties  and  operations  extended  not  only 
across  Texas  but  also  into  Oklahoma.  In  the  calculations 
underlying  the  rate  order  the  Texas  commission  treated 
the  whole  property  “as  an  integrated  system”  and  thus 
“  'considered  the  Oklahoma  properties  and  operations. . . .  ’  ” 
(227).  They  included  substantial  production  properties, 
transmission  properties  and  distribution  properties.  So 
Lone  Star  was  not  only  engaged  in  local  business  within  two 
States  but  was  also  engaged  in  interstate  commerce  across 
the  State  line.  But,  though  taking  these  Oklahoma  proper¬ 
ties  into  account  without  any  separate  allocation  for  Texas 
properties  and  operations  alone,  the  Texas  commission,  like 
the  District  Commission  here 

“.  .  .  did  not  attempt  to  fix  a  rate  for  gas  supplied  to 
Oklahoma  communities  and  did  not  impinge  upon  the 
jurisdiction  of  Oklahoma.”  (239) 

In  a  suit  by  the  Texas  commission  to  enforce  the  rate  re¬ 
duction  order,  the  utility  defended  on  the  dual  ground  that 
the  order  was  a  burden  on  interstate  commerce  and  a  con¬ 
fiscatory  violation  of  the  Fourteenth  Amendment.  Under 
the  practice  of  that  State,  the  trial  was  before  a  jury  de  novo. 
The  State  introduced  the  commission  order  and  rested.  In 
rebuttal  the  company  introduced  evidence  of  system-wide 
properties  and  operations,  without  any  allocation,  urging 
that  it  was  entitled  to  attack  the  commission’s  order  upon 
the  same  basis  upon  which  made  (228-29).  In  reply  the 
State  urged  that  the  company  could  not  be  heard  to  attack 
the  order  as  regulating  “operations  which  were  exempt  from 
state  control”  unless  it  made 

“.  .  .  a  segregation,  first  as  between  its  admittedly  in¬ 
trastate  operations  and  those  claimed  to  be  interstate, 


49 


and  second,  as  between  Texas  and  Oklahoma  properties 
and  operations.”  (229) 

Stating  its  objections  to  this  position  the  company  then 
came  forward  with  such  a  segregation.  The  State  countered 
with  a  different  allocation  method.  On  this  record  the  jury 
found  the  rate  confiscatory  and  the  trial  court  set  aside  the 
commission  order  (231). 

The  State  court  of  intermediate  appeal  sustained  the 
power  of  the  commission  to  deal  with  the  company  as  a 
“single  and  integrated  business  enterprise”  but  held  that 
the  company  could  not,  as  a  matter  of  law,  upset  the  com¬ 
mission's  order  without  a  segregation  of  the  Texas  proper¬ 
ties  and  the  evidence  offered  by  the  company  did  not  amount 
to  an  acceptable  segregation  (232-35). 

It  is  important  to  note  that,  apart  from  the  fundamental 
difference  that  no  real  conflict  among  sovereign  powers 
was  presented,  formally  the  Lone  Star  issue  was  identical 
with  that  in  the  Illinois  Bell  Telephone  Case.  The  Texas 
court  of  intermediate  appeal  was,  as  a  matter  of  form, 
precisely  following  the  Illinois  decision.  Thus,  it  refused  to 
sustain  a  reversal  of  the  rate  reduction  order  because  the 
court  did  not  proceed  on  the  basis  of  acceptable  segregation 
evidence  even  though  the  commission  acted  without  any  at 
all.  Having  thus  identified  the  exact  basis  of  the  decision 
below  ( 235  ) ,  the  Supreme  Court  reversed. 

Looking  first  to  the  interstate  commerce  represented  by 
gas  produced  in  Oklahoma  and  imported  into  Texas,  the 
Supreme  Court  noted  that  it  constituted  only  about  4% 
of  total  business  (roughly  the  same  as  that  here  involved) 
and  accordingly  held  that  there  was  no  significant  likeli¬ 
hood  of  conflict  between  State  and  Federal  authority  saying: 

“In  seeking  to  assure  a  just  determination  of  a  rea¬ 
sonable  charge  for  the  sales  and  deliveries  in  the  intra- 
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state  business  in  Texas,  the  State  was  protecting  its 
local  interests  and  its  action  was  not  in  conflict  with  any 
federal  regulation.’’  (238) 

*  *  * 

“The  Commission  did  not  attempt  to  fix  a  rate  for 
gas  supplied  to  Oklahoma  communities  and  did  not  im¬ 
pinge  upon  the  jurisdiction  of  Oklahoma.”  (239) 

On  the  issue  of  confiscation,  the  Court  pointed  out  that 
the  decision  below  made  the  necessity  of  a  segregation  the 
governing  “criterion’’  (241),  citing  for  its  position  in  this 
respect  Minnesota  Rate  Cases  (230  U.  S.  352,  1913)  and 
Smith  v.  Illinois  Bell  Telephone  Co.  (282  U.  S.  133,  1930). 
The  issue  being  thus  precisely  identified,  the  Supreme  Court 
reversed  in  the  following  words : 

“We  think  that  this  ruling  as  to  the  necessity  of 
segregation,  and  that  the  sufficiency  of  appellant’s  evi¬ 
dence  should  be  determined  by  that  criterion,  was 
erroneous.  This  was  not  a  case  where  the  segregation 
of  properties  and  business  was  essential  in  order  to 
confine  the  exercise  of  state  power  to  its  own  proper 
province.  Compare  Smith  v.  Illinois  Bell  Telephone 
Co.,  282  U.  S.  133,  148,  149.  Here,  as  we  have  seen,  the 
Commission  in  its  method  of  dealing  with  the  property 
and  business  of  appellant  as  an  integrated  operating 
system  did  not  transcend  the  limits  of  the  state’s  juris¬ 
diction  or  apply  an  improper  criterion  in  its  determina¬ 
tions.”  (241) 

While  Illinois  Bell  Telephone  said  a  utility  could  not  upset 
a  commission  order  without  segregation  evidence  just  be¬ 
cause  the  commission  had  none,  the  opposite  result  was 
reached  here.  This  was  not  on  any  ground  of  estoppel,  for 
the  authority  of  government  is  not  clogged  by  such  notions 
of  private  law.  Rather  it  was  on  the  ground  that  the  order 
below  offered  no  threat  of  conflict  with  other  sovereign 
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powers  and  thus  evidence  of  the  whole  company  business, 
without  anv  allocation,  was 

.  .  .  the  criterion  which  the  Commission  had  proper¬ 
ly  used  in  the  same  manner  in  reaching  its  conclusion 
as  to  the  Texas  rate.”  (241-42,  italics  added) 

Since  over-all  system  results  were  a  proper  criterion,  the 
allocation  requirement  of  the  court  below  was  an  “untenable 
standard  of  proof”  (242). 

Lone  Star  settled  the  law.  It  has  never  since  been  dis¬ 
turbed  or  questioned.  It  is  in  no  sense  affected  by  any  later 
cases  sustaining  or  requiring  allocations  by  the  Federal 
Power  Commission  in  regulating  the  interstate  sales  for  re¬ 
sale  in  circumstances  where,  without  a  segregation,  the 
Federal  order  would,  by  indirection,  effectually  regulate 
the  whole  business  ( e.g .,  Colorado  Interstate  Gas  Co.  v. 
Federal  Power  Commission ,  324  U.  S.  581,  1945 ;  and  Mis¬ 
sissippi  River  Fuel  Corporation  v.  Federal  Power  Com¬ 
mission,  82  App.  D.  C.  208,  163  F  2d  433,  1947).  Indeed 
each  of  these  decisions  supplies  important  corroboration  to 
the  doctrine  stated  above. 

In  Mississippi  River,  this  Court  did  not  require  that  the 
particular  facilities  be  separated  or  segregated  on  the  basis 
of  relative  use  in  the  regulated  business  and  the  unregulated 
business,  though  that  was  the  kind  of  study  the  words  of 
the  Supreme  Court  had  required  in  Smyth  v.  Ames  and 
Minnesota  Rate  Cases.  The  Court  sustained  the  commission 
in  its  application  of  a  shorthand  allocation  formula  which 
swept  all  the  facilities  into  a  common  pool  but  attempted  to 
separate  system  expenses  and  income  in  accordance  with 
chosen  factors  of  use,  even  though  the  Court  found  that  the 
commission’s  method  “does  not  seem  to  be  the  most  scientific 
possible”  but  indeed  involves  an  “inconsistency”,  because 
these  were  judgments  for  the  commission  to  make  (163  F 
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2d  at  440-1 ).  The  Court  remanded  to  the  commission  for  the 
wholly  separate  reason  that  the  allocation  that  the  commis¬ 
sion  purported  to  adopt  was  not  supported  by  the  evidence 
or  findings. 

The  Colorado  Interstate  Case  not  only  sustained  a  short¬ 
hand  allocation  formula  in  lieu  of  a  physical  separation  but 
took  a  further  step  by  holding  that  no  allocation  at  all  was 
required  where  it  was  not  practical  in  the  circumstances  and 
the  commission’s  order  did  not  involve  intrusion  into  the 
field  of  another  sovereign.  This  was  an  attack  by  a  utility  on 
a  rate  order  of  the  Federal  Power  Commission.  The  Natural 
Gas  Act  authorizes  the  commission  to  fix  “the  just  and  rea¬ 
sonable  rate’’  for  any  transportation  or  sale  “subject  to  the 
jurisdiction  of  the  Commission’’  (subsection  (a)  of  Section 
5).  The  Act  expressly  applies  to  “the  transportation  of 
natural  gas  in  interstate  commerce”  and  also  “to  the  sale 
in  interstate  commerce  of  natural  gas  for  resale  for  ultimate 
public  consumption”  (subsection  (b)  of  Section  1),  but  pro¬ 
vides  that  it 

“.  .  .  shall  not  apply  to  any  other  transportation  or  sale 
of  natural  gas  or  to  the  local  distribution  of  natural 
gas  or  to  the  facilities  used  for  such  distribution  or 
to  the  production  or  gathering  of  natural  gas”,  {id., 
italics  added) 

Colorado  Interstate  was  an  integrated  company.  It 
produced  gas,  an  activity  which  was  expressly  beyond  the 
jurisdiction  of  the  commission.  It  also  engaged  in  other 
activities,  including  interstate  transportation  and  sale  at 
wholesale  for  resale,  which  were  within  the  commission’s 
jurisdiction.  The  commission  made  no  attempt  to  separate 
the  system  into  the  regulated  transportation  and  the  unregu¬ 
lated  production.  On  the  contrary,  it  dealt  with  the  produc¬ 
tion  properties  and  the  transportation  properties  as  a  single 
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system,  dividing  them  only  as  between  the  proportion  of 
their  use  in  sales  for  resale  (the  “regulated  business’’)  and 
the  proportion  of  their  use  in  sales  for  direct  industrial  con¬ 
sumption  (the  “unregulated  business”).  In  each  instance 
the  production  properties,  which  were  explicitly  beyond  the 
commission’s  jurisdiction,  were  swept  into  the  cost  calcula¬ 
tions  by  which  the  rate  decision  was  made.  But  the  resulting 
order  bore  only  on  the  rates  in  sales  for  resale,  the  regulated 
business. 

The  utility  appealed,  like  Transit  here,  on  the  ground  that 
an  allocation  of  properties  and  expenses  between  those  with¬ 
in  the  commission’s  jurisdiction  and  those  beyond  the  com¬ 
mission’s  jurisdiction  was  a  prerequisite  to  the  commission’s 
authority  to  prescribe  rates.  But  the  Court  rejected  this  con¬ 
tention  and  sustained  the  commission’s  order.  Though  recog¬ 
nizing  that  Section  1(b)  “precludes  the  Commission  from 
any  control  over  the  activity  of  producing  or  gathering 
natural  gas”  (603),  the  Court  held  that  this  limitation  of  the 
rate  making  power 

“. .  .  does  not  prevent  the  Commission  from  taking  into 
account  the  production  properties  and  gathering  facili¬ 
ties  of  natural  gas  companies  when  it  fixes  their  rates.” 
(604) 

Mr.  Justice  Jackson,  concurring,  added  this  further  explana¬ 
tion,  part  of  which  has  been  quoted  above : 

“If  the  Commission  had  imposed  any  direct  regula¬ 
tion  upon  that  activity,  I  would  join  in  holding  it  to 
have  exceeded  its  jurisdiction.  But  the  orders  in  ques¬ 
tion  have  no  immediate  ‘impact’  upon  production  or 
gathering  of  gas. 

“.  .  .  I  suppose  a  commission  is  free  to  take  evidence 
as  to  conditions  and  events  quite  beyond  its  regulatory 
jurisdiction  where  they  are  thought  to  affect  the  cost 
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of  that  whose  price  it  is  directed  to  determine.  This,  as 
I  see  it,  is  all  that  has  been  done  here/’  (609)24 

In  the  same  way  here  the  Commission  admittedly  has  no 
jurisdiction  over  the  Company’s  operations  and  property  in 
Maryland  and  Virginia.  But  this  limitation,  it  concluded, 
does  not  mean  “that  the  Commission  must  blind  itself  to 
the  operations  of  the  Company  as  a  whole  in  appraising 
its  revenue  needs”  (IV  1118).  Each  consumer  in  each 
jurisdiction  is  served  by  the  system  as  a  whole  and  can 
not  receive  good  service  unless  the  system  as  a  whole  is 
maintained  in  sound  financial  health.  The  purely  economic 
problem  of  what  is  necessary  for  the  financial  health  of 
the  enterprise  as  a  whole  is  answered  by  a  particular  amount 
of  additional  revenue  that  is  needed  by  the  system  as  a 
whole.  When  that  amount  is  determined,  the  only  remain¬ 
ing  question  is  the  distribution  of  that  total  among  the 
various  classes  of  residential,  commercial  and  industrial 
customers  so  as  to  maintain  fair  relationships  among 
customer  classes.  That  alone  is  the  path  to  “equitable  dis¬ 
tribution”  of  the  rate  increase  (IV  1174).  But  this  de¬ 
pends  on  the  difference  between  customer  classes  as  to 
extent  of  use,  extent  of  demand  and  other  factors,  including 
elements  of  public  policy.  It  has  no  relation  to  political 
boundaries  that  are  devoid  of  economic  significance.  These 
principles  were,  as  indicated  in  6  above,  recently  applied 
to  the  Washington  Metropolitan  Area  by  a  statutory  court 
of  three  judges  in  the  Eastern  District  of  Virginia  in  an 
attack  by  customer  interests  on  an  order  of  the  Interstate 
Commerce  Commission  fixing  interstate  rates  for  a  Dis- 
trict-Virginia  bus  line  without  any  allocation  between  its 

24 The  law  has  not  subsequently  been  open  to  debate:  Cities  Sendee 
Gas  Company  v.  Federal  Pozuer  Commission  (155  F  2d  694,  699-700. 
10th  Cir.  1946,  cert.  den.  329  U.  S.  773,  1946). 
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interstate  and  intrastate  business  {County  Board  of  Arling¬ 
ton  County  v.  United  States,  101  F.  Supp.  328,  1951).  This 
attack,  indistinguishable  from  that  urged  here,  was  rejected 
by  the  court,  in  an  opinion  by  Judge  Bryan.  Though  part  of 
the  opinion  has  been  quoted  above,  we  supply  here  the  full 
discussion  to  round  out  this  point : 

“Suggestion  is  made  by  the  Board  that  the  Com¬ 
mission  erroneously  failed  to  segregate  the  interstate 
from  the  intrastate  revenues  and  expenses.  The  argu¬ 
ment  is  that  the  Commission  has  not  demonstrated  that 
the  interstate  revenues  are  insufficient  to  take  care  of 
the  interstate  costs  and  to  give  a  fair  profit  on  the  inter¬ 
state  business — that  the  losses  may  perhaps  be  rooted 
in  the  intrastate  business.  This  argument  is  not  sound. 
The  inter  and  intra  business  are  one  entire  operation, 
the  latter  as  an  integral  part  of  the  other.  In  these  cir¬ 
cumstances,  for  rate  ascertainments,  no  separation  is 
helpful.  Neither  reason  nor  expediency  imposes  such 
an  obligation  and  the  law  has  not.”  (p.  331) 

A  factor  no  doubt  given  weight  by  the  court  in  that  case 
was  the  circumstance  that  the  commission  order  increased 
rates  and  thus  could  not  collide  with  the  exercise  of  State 
authority.  The  importance  of  this  fact  has  been  stressed  in 
the  courts : 

“Plaintiff  cites  the  case  of  Smith  v.  Illinois  Bell  Tele¬ 
phone  Company,  282  U.  S.  133,  51  S.  Ct.  65,  75  L.  Ed. 
255,  to  show  that  the  only  proper  basis  of  any  rate  order 
is  a  determination  of  the  value  of  the  property  used  in 
the  intrastate  business,  segregated  from  the  property 
used  in  the  interstate  business.  Such  a  basis  is  proper 
when  confiscation  is  charged,  as  was  held  in  that  case, 
but  in  the  case  at  bar  there  is  no  charge  of  confiscation, 
hence  the  case  is  not  controlling  on  the  issues  involved 
here.”  ( Michigan  Bell  Telephone  Co.  v.  Michigan  Pub- 
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lie  Service  Commission ,  297  Mich.  92,  297  N.  W.  198, 
204,1941) 

In  the  present  case,  the  interstate  sales  to  Virginia  Elec¬ 
tric  and  Power  Company  and  Southern  Maryland  Electric 
Cooperative  are  less  than  3%  of  total  kilowatt  hours.  The 
deliveries  to  the  Baltimore  Company,  including  the  deliveries 
on  its  account  to  Pennsylvania  Railroad,  are  merely  inter¬ 
change,  which  shifts  from  moment  to  moment  as  the  operat¬ 
ing  situation  may  indicate  in  the  interest  of  economy.  But 
even  if  the  whole  interchange  be  added  in,  the  total  makes 
only  7%.  Transit  admits  that  Federal  regulatory  power  over 
these  interstate  deliveries  can,  by  no  possibility,  be  impeded 
by  the  order  here  reviewed  (Brief  38).  In  fact,  it  is  obvious 
that  no  such  thing  can  happen,  because  the  order  increases 
local  rates  within  the  District  and  leaves  the  Federal  Govern¬ 
ment  and  the  other  States  wholly  unobstructed  to  regulate 
rates  as  their  own  policy  may  prompt ;  in  fact,  all  the  more 
free  to  do  so.  As  a  matter  of  law,  therefore,  the  special 
requirements  of  the  interstate  commerce  cases  have  no  ap¬ 
plication  in  this  appeal.  The  delicate  function  of  preserving 
the  balance  between  State  and  Federal  authority  can  not  be 
invoked  where  the  action  reviewed  has  no  tendency  toward 
such  a  conflict. 

In  a  word,  Transit’s  admission  that  interstate  commerce 
can  not  be  burdened  by  the  order  below  makes  irrelevant  its 
whole  excursion  into  the  complicated  law  of  the  interstate 
commerce  cases.  We  are  brought  back  to  the  simple  premise 
that  it  is  wholly  a  matter  for  local  law  to  determine  how  the 
local  agency  shall  set  about  the  rate  making  task.  As  we  have 
seen  in  2  above,  the  governing  statute  of  the  District  en¬ 
trusted  this  altogether  to  the  Commission’s  discretion  as  a 
broad  question  of  fact  for  an  expert  choice  of  method,  with¬ 
out  the  constraint  of  any  technical  requirement.  There  is 
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accordingly  no  basis  for  Transit’s  insistence  that  the  mere 
circumstance  that  the  system  extends  through  several  States 
deprives  the  Commission  of  the  power  to  look  at  conditions 
outside  the  District  in  shaping  its  order  for  local  rates. 

9. 

There  was  no  Formal  Defect  in  the  Findings 

Apparently  as  an  afterthought  to  the  jurisdictional  argu¬ 
ment,  Transit  urges  that  there  were  formal  defects  in  the 
findings  as  measured  by  the  requirements  of  local  law.  We 
call  them  formal  defects  because  no  one  can  doubt  that  the 
Commission  was  of  the  opinion  that  the  old  rates  were  in¬ 
adequate  and  the  new  rates  should  be  established.  Thus,  it 
said: 


“The  foregoing  clearly  indicates  that  an  increase  in 
rates  is  necessary  in  order  to  provide  earnings  which 
will  maintain  the  Company  in  a  sound  financial  position 
and  will  enable  it  to  attract,  on  favorable  terms,  the 
capital  needed  to  meet  the  increasing  demands  for  elec¬ 
tric  service’’.  (IV  1155) 

*  *  * 

“Upon  consideration  of  all  the  facts  of  record,  the 
Commission  is  of  the  opinion  that  an  increase  in  the 
rates  for  electric  service  charged  by  the  Potomac 
Electric  Power  Company,  in  the  amount  of  $2,600,000, 
on  an  annual  basis,  is  necessarv  for  the  svstem  as  a 
whole”,  (id.) 

Speaking  particularly  of  the  Transit  rates,  the  Commis¬ 
sion  found  that : 

“. . .  there  should  be  a  substantial  upward  revision  in  the 
rates  to  be  applied  for  both  street  railway  and  street 
lighting  service.”  (IV  1169). 
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Clearly  the  old  rates  were  inadequate.  As  for  the  new 
rates,  the  Commission  found  in  terms  that  they  would  be 
“just,  reasonable  and  non-discriminatory”  (IV  1198). 

Transit  does  not  make  a  substantial  contention  when  it 
urges  that  there  can  be  no  power  to  approve  any  rate  in¬ 
crease  under  Code  §  43-401  unless  the  Commission  first 
finds  that  “  ‘the  change  .  .  .  [initially]  applied  for  is  reason¬ 
able,  fair  and  just'  ”  (Brief  42).  It  rarely  happens  that  an 
application  for  a  rate  increase  is  approved  in  every  detail,  yet 
Transit  argues  that,  unless  the  utility  guesses  exactly  right 
in  its  original  application,  there  can  be  no  increase  at  all.  If 
this  is  not  what  Transit  means,  then  its  argument  means 
nothing  in  this  case.  After  the  Commission  handed  down  its 
opinion  indicating  the  amount  of  additional  revenue  it  would 
allow  and  directing  that  rate  schedules  be  filed  on  that  basis 
(IV  1111),  the  Company  applied  for  such  rates  by  filing 
its  Exhibit  95  (IV  1107).  The  Commission  approved  them 
in  their  entirety  with  the  finding  that  they  were  “just,  rea¬ 
sonable  and  non-discriminatory”  (IV  1198).  There  is  no 
difference  of  substance  between  these  words  and  the  words 
just,  reasonable  and  fair  (Transit  Brief  42). 

The  further  argument  on  the  slightly  differing  words  of 
Code  §43-408  and  Code  §43-911  (Transit  Brief  42-43)  is 
not  in  point.  Those  sections  relate  to  investigations  made 
upon  a  consumer  complaint  or  on  the  initiative  of  the  Com¬ 
mission  to  see  if  anv  rates  are  undulv  high.  Thev  do  not 
apply  to  proceedings  brought  by  a  utility  under  Code  §43- 
401  for  permission  to  increase  rates  that  are  unduly  low. 

The  argument,  moreover,  is  self-contradictory  in  this 
respect :  though  urging  that  the  statutory  words  are  words 
of  art  delineating  “quasi-jurisdictional”  findings  that  must 
be  made  for  the  validity  of  any  action,  nevertheless  the  argu¬ 
ment  also  urges  that  a  finding  by  the  Commission  in  the  very 
words  of  the  Act  is  insufficient  as  being  a  “mere  statutory 
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conclusion*’  and  thus  “  ‘devoid  of  substance  and  wholly  in¬ 
effective’  ”  ( Brief  44).  We  answer  that,  if  Transit  is  con¬ 
cerned  with  matters  of  substance,  they  were  sufficiently  cov¬ 
ered  by  the  evidence  and  findings  reviewed  in  preceding  sec¬ 
tions  of  this  brief,  while,  if  it  is  concerned  with  matters  of 
procedure,  the  ultimate  conclusion  required  by  the  applicable 
statute  was,  as  shown  in  this  section,  unmistakably  made  by 
the  Commission  in  its  opinion  and  final  order. 

B. 

Rate  of  Return 

Transit's  second  point  is  that  the  Commission  did  not 
have  the  evidence,  and  did  not  make  the  findings,  on  each 
constituent  element  of  the  cost  of  capital  which  Transit 
thinks  necessary  for  a  sustainable  conclusion  on  the  rate  of 
return.  While  the  Commission  expressed  its  final  revenue 
conclusion  in  terms  of  a  specified  rate  of  return  on  depreci¬ 
ated  cost,  the  conclusion  was  based  on  a  wide  variety  of 
circumstances,  among  which  the  cost  of  capital  was  only  one 
factor.  Other  factors  of  importance,  as  we  show  below,  were 
the  results  of  the  approved  rates  in  terms  of  net  income  per 
share  of  common  stock  and  the  capital  requirements  and 
prospects  of  the  Company,  in  a  word,  how  the  rates  would 
work.  The  decision  did  not,  therefore,  rest  solely  on  calcu¬ 
lated  cost  of  capital.  We  take  up,  nevertheless,  the  conten¬ 
tion  of  Transit  on  that  point. 

Under  the  argument  of  Transit,  the  necessary  findings 
become  a  very  complicated  thing  indeed.  There  must,  it 
argues,  be  specific  findings  on  the  return  necessary  in  re¬ 
spect  of  (a)  the  funded  debt  component  of  total  capital,  ( b ) 
the  preferred  stock  component,  (c)  the  common  stock  com¬ 
ponent,  ( d )  the  over-all  weighted  capitalization  and  ( e )  each 
of  these  four  factors  with  respect  to  other  public  utilities 
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having  “a  risk  factor  similar  to  Pepco’s”  (Brief  58).  This 
unusually  exacting  argument  results,  we  submit,  from  a 
misapprehension  of  the  decision  of  this  Court  in  Washing¬ 
ton  Gas  Light  Company  v.  Baker  (88  App.  D.  C.  115,  188 
F  2d  1 1 . 1950,  ccrt.  den' 3 40  U.  S.  952, 1951). 

Washington  Gas  Light  involved  a  wholly  different  situ¬ 
ation.  In  that  case  the  Commission 

.  .  made  no  inquiry  whatsoever  into  issues  necessary 
to  determination  of  a  fair  rate  of  return.”  (88  App.  D. 
C.  120, 188  F  2d  16) 

The  record  was  accordingly  “Without  any  evidence  on  this 
essential  issue”  (88  App.  D.  C.  121,  188  F  2d  17).  The 
holding  was  only  that 

“Commission  expertise  alone  cannot  support  so  pivotal 
an  assumption. .  .Without  any  evidence  on  this  essential 
issue,  there  is  no  basis  for  application  of  any  standard 
and  the  judicial  review  authorized  by  the  statute  be¬ 
comes  a  formal  but  futile  gesture.”  (88  App.  D.  C.  120- 
21, 188  F  2d  16-17) 

The  Court  accordingly  set  aside  the  Commission  order 
and  said  in  this  connection : 

“Essential  to  such  an  inquiry  is  a  study  of  the  capital 
costs  of  the  business,  such  as  service  on  the  debt  and 
dividends  on  the  stock,  in  the  light  of  returns  on  invest¬ 
ments  in  other  enterprises  having  a  similar  risk  factor. 
Only  upon  such  evidence  can  the  Commission  determine 
what  is  required  ‘to  assure  confidence  in  the  financial 
integrity  of  the  enterprise,  so  as  to  maintain  its  credit 
and  to  attract  capital.’  ”  (88  App.  D.  C.  120,  188  F 
2d  16) 
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But  this  does  not  say  that  each  component  of  the  cost  of 
capital  must  be  separately  found  and  stated  and  then  ration¬ 
alized  into  an  ultimate  conclusion  on  the  rate  of  return,  as 
Transit  would  have  it  appear  (Brief  48-58,  74).  It  says  only 
that  there  shall  be  substantial  information  in  the  record  on 
these  subjects  so  that  the  Commission  may  have  a  factual 
basis  upon  which  to  determine  the  revenue  needs  of  the 
utility. 

In  contrast  to  the  barren  record  of  Washington  Gas 
Light,  the  record  here  contains  comprehensive  evidence  on 
the  whole  subject  of  rate  of  return.  Contributions  to  the 
Commission’s  knowledge  in  that  field  were  made  by  testi¬ 
mony  from  witnesses  for  the  Company,  witnesses  for  the 
United  States,  and  witnesses  from  the  Commission’s  staff. 
We  go  on  to  summarize  it  briefly  below.  No  evidence  was 
offered  by  Transit  on  any  aspect  of  the  subject.  Though 
Washington  Gas  Light  had  made  it  clear  that  “there  is  a 
zone  of  reasonableness  within  which  rates  may  properly 
fall”  (88  App.  D.  C.  119,  188  F  2d  15),  Transit  offered  no 
evidence  to  show  a  smaller  cost  of  capital  or  lower  rate  of 
return  than  what  the  Commission  found  and  it  now  opposes. 

For  the  Company,  Witness  Dunn  pointed  out  that,  in 
periods  of  rapid  growth,  total  capitalization  necessarily  ex¬ 
ceeds  total  rate  base  by  some  considerable  margin.  This  re¬ 
quires  a  higher  rate  of  return  on  the  rate  base  in  order  to 
maintain  the  same  rate  of  return  on  capital.  The  margin  of 
difference  between  total  capitalization  and  total  rate  base 
at  the  time  of  the  hearings  approximated  25  million  dol¬ 
lars  (IV  1122-23).  The  dependable  maintenance  of  the 
regular  dividend  on  common  stock  is  of  the  utmost  im¬ 
portance  in  maintaining  its  investment  appeal  and  making 
possible  the  procurement  of  further  capital  through  its  sale. 
For  this  purpose  the  dividend  should  not  represent  a  greater 
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pay-out  ratio  than  80%  of  earnings.25  On  a  90c  dividend 
rate,  this  indicates  $8,701,000  of  gross  income  as  the  Com¬ 
pany’s  dollar  requirements  to  support  its  existing  capital 
structure  and  attract  new  capital  on  reasonable  terms.  Such 
a  figure  represents  a  return  of  around  6%  on  total  capitali¬ 
zation.  He  pointed  out  that  any  limitation  of  earnings  to  a 
return  of  5j4%,  on  the  eve  of  contemplated  equity  financing, 
might  endanger  the  ability  to  consummate  such  a  program 
(136,  45,  118-21,  123-24,  135-37,  147-52,  174-77,  185-86; 
Exs.  5-11,  IV  775-93). 

In  point  of  fact,  the  actual  result,  including  the  prosecu¬ 
tion  of  this  litigation,  required  the  postponement  of  the  equity 
financing  anticipated  in  the  record  in  favor  of  a  further  sale 
of  bonds.2*  Since  the  1944  proceeding,  as  we  point  out  below, 
the  proportion  of  equity  to  total  capitalization  has  declined 
from  43.37%  to  36.1%  (IV  1149-50).  Plainly  this  process 
can  not  continue.  Like  many  other  utilities,  the  Company  has 
been  growing  at  a  tremendous  pace  and  it  is  of  great  im¬ 
portance  in  the  public  interest  that  its  earnings  be  so  main¬ 
tained  as  to  permit  it  to  procure  the  requisite  amounts  of 
capital  in  varying  issues  that  will  maintain  a  balanced  and 
healthy  capitalization.  The  controlling  standard  in  the  end 
is  “a  standard  of  finance  resting  on  stubborn  facts”  ( Colo¬ 
rado  Interstate  Gas  Co.  v.  Federal  Power  Commission,  324 
U.  S.  at  605),  and  stubborn  facts  like  these  outweigh  ad¬ 
vance  calculations  however  elaborate. 

Rate  making  calls  for  an  informed  judgment  rather  than  a 
slide  rule.  Transit  errs  in  saying  that  the  Commission  “re¬ 
jected”  all  this  testimony  “as  involving  an  erroneous  ap- 

25  The  average  of  the  industry  is  77%  (50  Public  Utilities  Fort¬ 
nightly  No.  5,  August  28,  1952,  pp.  306-08). 

26  See  the  Registration  Statement  filed  by  the  Company  with  the 
Securities  and  Exchange  Commission  on  February  13,  1952  (File  No. 
2-9435). 
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proach”  (Brief  53).  Though  the  Commission  was  unwill¬ 
ing  to  go  the  whole  way  on  the  Company’s  testimony  (IV 
1148),  it  nevertheless  gave  substantial  weight  to  important 
elements  in  that  testimony.  Thus  it  found  that,  in  the  face 
of  the  tremendous  improvement  program  being  carried  for¬ 
ward  by  the  Company,  it  is  impossible  to  ignore  “the  lag 
between  a  weighted  rate  base  and  total  capitalization”  (IV 
1151).  In  consequence  of  that  lag,  any  smaller  return  than 
the  5x/2%  of  rate  base  that  was  allowed  would  not  provide  a 
healthy  coverage  of  the  dividend  rate  then  prevailing.  For 
example,  the  maintenance  of  a  90d  dividend  rate  would,  had 
the  return  been  restricted  to  5%  (as  urged  by  Transit  be¬ 
low),  have  required  a  91%  pay-out  of  earnings,  which  the 
Commission  recognized  to  be : 

“.  .  .  a  pay-out  substantially  higher  than  desirable  in 
the  face  of  pending  financing.”  (IV  1151) 

It  was  after  such  an  examination  of  actual  needs  of  the 
Company,  both  for  operations,  for  plant  additions  and  for 
capital  procurement,  that  the  Commission  reached  its  con¬ 
clusion  that 

“The  use  of  a  rate  of  return  in  this  proceeding  lower 
than  5l/>%  would,  in  the  opinion  of  the  Commission, 
jeopardize  the  ability  of  the  Company  to  issue  securities 
on  favorable  terms  and  would,  therefore,  be  contrary 
to  the  public  interest.”  (IV  1152) 

In  all  this  line  of  evidence  and  the  findings  based  upon  it, 
it  will  be  observed  that  the  Commission  was  examining  the 
practical  needs  of  the  business  as  a  going  concern  with  large 
requirements  for  new  capital  in  order  to  carry  out  a  huge 
program  of  plant  additions  in  the  public  interest.  The  Com¬ 
mission  was  looking  at  the  amount  of  net  income  under  the 
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new  rates  to  see  how  it  would  meet  the  practical  necessities. 
When  the  result  is  appraised  directly,  its  formulation  in 
terms  of  a  particular  percentage  of  a  particular  base  may  be 
a  secondary  step.  But  that  also  was  taken  as  we  now  go  on 
to  show. 

Witness  McElfresh,  for  the  Commission,  gave  extensive 
testimony  on  the  rate  of  return.  He  thought  the  requested 
increase  too  large  and  believed  that  the  rate  of  return  should 
be  limited  to  5p2%  and  that  at  that  level  it  would  suffice  to 
maintain  the  Company  in  sound  financial  position  and  per¬ 
mit  it  to  attract  additional  capital  (I  275-76).  He  based  this 
opinion  not  so  much  on  the  1944  study  and  periodic  inter¬ 
vening  checks  as  on  the  evidence  of  record  with  respect  to 
earnings  and  market  prices  of  Pepco  securities  (I  275-77). 
The  cost  of  senior  capital  could,  in  this  case,  be  taken  from 
the  books,  but  the  return  on  equity  capital  is  “the  keystone 
of  the  problem’’  (I  266-67,  276-77).  The  actual  rate  allowed 
in  the  1944  proceeding  represented  a  return  of  8.91%  on 
the  equity  capital  component  (I  287,  IV  1311).  Taking  into 
account  the  earnings-price  ratios  and  dividend-price  ratios 
urged  by  Transit  (Brief  65)  as  well  as  the  decreasing  per¬ 
centage  of  equity  capital,  Mr.  McElfresh  concluded  that  a 
return  of  9%  or  10%  is  not  unreasonable  under  today’s  con¬ 
ditions  (I  287-89).  Moreover  some  additional  cushion  is  nec¬ 
essary  as  a  practical  matter  to  provide  for  the  financing 
necessities  (I  288-89;  II  423-24).  On  the  basis  of  all  these 
considerations,  5p2%  was,  in  his  judgment,  the  fair  return. 

For  the  United  States,  Witness  Kosh  made  a  detailed 
examination  of  the  cost  of  capital  to  the  utility  industry 
generally  (Exs.  52-53;  III  998-99)  and  to  the  Company  in 
particular,  dealing  separately  with  each  class  of  its  securities 
(Exs.  54-57;  III  1000-03).  Common  Stock  prices,  he  testi¬ 
fied,  were  determined  principally  by  earnings-price  ratios 
because  investors  buy  “for  long  term  earnings  of  the  stock” 
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(I  317-18),  though  dividend  yield  has  some  bearing  on  the 
result  and  at  least  affords  a  valuable  verification  of  the  earn- 
ings-price  results  (I  318-19).  But  it  would  be  quite  mislead¬ 
ing  to  suppose  that  the  bare  computed  cost  of  capital,  as 
now  urged  by  Transit  (Brief  66),  represents  an  adequate 
rate  of  return  for  the  future  (II  398-99).  That  brings  into 
play  considerations  of  a  reasonable  capital  structure  and 
the  extent  of  capital  needs  (id.).  Practical  considerations 
have  their  place :  the  pay-out  ratio  for  the  90c  dividend  rate 
would,  with  earnings  at  534%  on  formula  rate  base,  range 
between  77%  and  83%  (I  322-25,  Ex.  58,  III  1004).  On 
the  basis  of  these  considerations  Mr.  Kosh  concluded  that 
534%  was  the  reasonable  and  proper  return  on  formula  rate 
base  (I  327-28). 

Transit  does  not  do  full  justice  to  the  testimony  of  Mr. 
Kosh  when  saying  that  he  characterized  534%  as  the  ceiling 
of  reasonable  treatment.  He  was  perfectly  categorical  in 
favor  of  534%,  saying, 

“My  recommendation  is  to  allow  .  .  .  whatever  it  takes 

to  put  Pepco  on  a  going  5 34  per  cent  basis’'.  (I  328) 

It  is  true  that  the  analysis  of  capital  costs  made  by  Mr. 
Kosh  produced  a  bare-bones  computed  cost  of  capital  of 
only  4.78%.  But  that  was  not  by  any  means  his  recom¬ 
mendation  of  the  fair  rate  of  return  to  be  allowed,  because 
he  recognized  that,  apart  from  the  Sliding  Scale,  studies  of 
the  desirable  capital  structure  in  view  of  all  the  circum¬ 
stances  surrounding  the  Company  would  be  necessary  be¬ 
fore  any  over-all  rate  could  be  projected  into  the  future  and 
he  also  recognized  that  the  allowed  rate  would  have  to  be  a 
practical  one  in  the  sense  of  permitting  the  necessary  financ¬ 
ing  to  be  accomplished  on  reasonable  terms.  In  other  words, 
in  fixing  a  rate  of  return 
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.  .  vou  have  to  go  above  the  bare  cost  of  capital”.  (II 
388)' 

Taking  these  wider  circumstances  into  account  and  giving 
weight  to  the  operative  effect  of  the  Sliding  Scale  Plan,  Mr. 
Kosh  was  positive  in  his  view  that 

“.  .  .  if  the  Commission  approves  rates  which  will  give 
Pepco  a  Sl/>  per  cent  rate  of  return  on  its  sliding  scale 
rate  base,  I  think  that  would  be  equitable  treatment.” 
(II  388) 

Transit  can  not  attack  the  testimony  of  Mr.  Kosh  as  deal¬ 
ing  only  with  the  ultimate  conclusion.  On  the  contrary,  his 
testimony  on  cost  of  capital  showed  the  cost  of  the  Com¬ 
pany’s  capital  separately  for  each  component  class,  bonds, 
preferred  stock  and  common,  with  a  composite  average 
“bare  cost  of  capital”  equal  to  4.78%  (I  315-30;  Exs.  54-57, 
III  1000-03).  The  particularity  of  this  evidence  being  be¬ 
yond  substantial  question.  Transit  centers  its  attack  on  the 
assertion  that  there  was  no  power  in  the  Commission  to  pro¬ 
ceed  without  more  specific  evidence  to  compare  these  costs 
with  those  incurred  by  other  utilities  “having  risk  factors 
similar  to  Pepco’s”  (Brief  60).  But  this  ignores  the  evi¬ 
dence  showing  comprehensive  comparisons  with  the  utility 
industry.  Mr.  Kosh  introduced  a  table  of  utility  bond  yields, 
classified  by  quality,  throughout  the  11-year  period  1940- 
1950,  and  a  similar  table  for  utility  preferred  stocks,  classi¬ 
fied  by  quality,  throughout  the  5-vear  period  1946-1950 
(Exs.  55-56,  III  1000-02).  Comparisons  for  the  Company’s 
Common  Stock  were  supplied  through  two  exhibits,  one 
tracing  the  Federal  Reserve  Board  Index  of  utility  stock 
prices  through  the  whole  period  since  1920  (Ex.  52,  III 
998),  and  the  other  tracing  the  market  prices,  dividend 
yields  and  earnings  price  ratios  for  the  Company’s  Common 
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Stock  in  the  whole  period  since  its  public  distribution  in  1947 
(Ex.  57,  III  1003).  The  Common  Stock  is  listed  on  the 
Xew  York  Stock  Exchange,  as  are  the  common  stocks  of 
many  other  electric  utilities.  Each  sells  in  competition  with  all 
the  others  and  attracts  capital  only  by  promise  of  future 
earnings  and  return  in  relation  to  current  price.  Thus  the 
market  price  reflects  a  comparison  with  other  utilities  hav¬ 
ing  comparable  risks.  When  capital  costs  for  the  Common 
Stock  are  ascertained  from  such  market  prices,  in  contrast, 
for  example,  to  the  price  in  a  negotiated  placement  of  an  un¬ 
seasoned  issue,  no  further  comparisons  are  required  with 
selected  individual  other  companies  as  Transit  insists.  That 
refinement  of  evidence  is  not  an  argument  to  be  made  here 
on  the  question  of  Commission  power.  It  could  only  have 
been  addressed  to  the  Commission’s  discretion  when  the 
facts  were  being  weighed.  Transit  offered  no  such  evidence. 

But  there  is  no  need  to  reargue  the  evidence  here.  Mani¬ 
festly  there  was  “ample  evidence”  (III  749),  as  Judge  Holt- 
zoff  held  below,  to  support  the  Commission  finding  on  the 
fair  rate  of  return  to  be  allowed  in  this  proceeding.  This 
is  all  that  Washington  Gas  Light  requires.  Transit’s  mis¬ 
understanding  of  that  case  would  change  it  from  a  healthy 
insistence  that  administrative  determinations  on  matters  of 
fact  be  informed  by  substantial  evidence  into  a  technical  in¬ 
sistence  on  the  exact  degree  of  necessary  information,  which 
would,  in  effect,  substitute  the  Court’s  judgment  for  that 
of  the  administrative  agency  and  require  a  reexamination 
here  of  every  administrative  proceeding.  This  was  not,  we 
submit,  the  meaning  of  the  Washington  Gas  Light  decision. 

Turning  now  from  the  evidence  of  record  before  the 
Commission  to  the  findings  that  the  Commission  made,  we 
observe  that  the  Commission’s  opinion  includes  a  special 
section  entitled  “Rate  of  Return”  (IY  1147-52).  There  the 
Commission  reviews  the  testimony  of  all  the  witnesses  and 
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the  current  experience  of  the  Company.  It  drew  on  its  ex¬ 
perience  in  the  lengthy  hearings  of  1944  and  the  annual 
administrative  review  of  intervening  years  not  to  supply  ad¬ 
ditional  elements  of  fact  beyond  the  record,  but  rather  to 
establish  its  specialized  competence  to  appraise  the  signifi¬ 
cance  of  the  record  by  indicating  its  background  of  ex¬ 
perience.  It  was  on  the  basis  of  all  this  record  and  all  this 
consideration  that  the  Commission  reached  its  final  conclu¬ 
sion  : 


.  .  that  St/2%  ...  is  reasonable  and  proper  for  ap¬ 
plication  to  the  rate  base  hereinbefore  found  to  be 
reasonable  in  this  proceeding.  .  .”  (IV  1152) 

Judgments  of  value  are  notoriously  incapable  of  being  stated 
with  the  appearance  of  logical  syllogisms.  These  are  matters 
for  informed  judgment  where  mathematical  accuracy  is  un¬ 
obtainable,  but  this  circumstance 

.  .  is  not  enough  to  put  upon  the  Commission’s  order 
the  stamp  of  invalidity.”  ( Chicago ,  Rock  Island  & 
Pacific  R.  v.  United  States,  284  U.  S.  80,  95,  1931) 

The  Commission  had  substantial  evidence  and  reviewed  it 
with  attentive  consideration,  commenting  on  its  significance 
and  relative  weight  and  thus  reached  its  conclusion.  It  was 
under  no  duty  to  do  more.  No  rule  of  law  requires  it  further 
to  formalize  its  review  of  these  intermediate  steps.  Nor  is 
any  technical  standard  of  completeness  required  for  the 
articulation  of  its  conclusions.  Though  the  Court  could  no 
doubt  have  spoken  with  greater  artistic  precision,  it  is  suffi¬ 
cient  that  the  Commission  recorded  the  substantial  effect  of 
its  conclusions  by  findings  that  permit  the  administrative 
judgment  to  be  understood.  Here  it  said  enough  so  that 
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.  .  the  path  which  it  followed  can  be  discerned.” 
( Colorado  Interstate  Gas  Co.  v.  Federal  Power  Com¬ 
mission,  324  U.  S.  at  595 ) 

This  is  all  it  need  do  and  Transit  can  not  be  heard  to  com¬ 
plain  here  because  it  differs  from  the  Commision  on  mat¬ 
ters  entrusted  to  its  judgment. 

The  sufficiency  of  the  evidence  and  the  sufficiency  of  the 
findings  are  in  themselves  decisive  against  Transit  here. 
But  we  go  on  to  develop  one  further  important  circumstance 
that  differentiates  this  proceeding  from  the  Washington  Gas 
Light  Case.  In  that  decision  this  Court  recognized  that  a 
Sliding  Scale  presents  a  different  situation,  saying 

.  .  the  only  relatively  recent  rate  proceedings  involv¬ 
ing  this  Company  dealt  with  the  sliding  scale  arrange¬ 
ment  which  presented  substantially  different  considera¬ 
tions.”  (88  App.  D.  C.  at  121,  188  F  2d  at  17) 

This  Court  further  said  that : 

. .  if  rates  were  to  be  granted  for  emergency  purposes 
in  a  summary  proceeding  [without  evidence  on  rate  of 
return],  provision  would  have  to  be  made  for  adjust¬ 
ment  of  subsequent  rates,  as  under  the  sliding  scale 
arrangement. . .”  (id.) 

A  Sliding  Scale  is  in  effect  for  the  Company  and  has  been 
in  effect  continuously  since  1924.  Its  fundamental  purpose 
is  to  provide  a  consistent  formula  which  will  govern  rate 
regulation  for  a  substantial  period  without  the  need  of  new 
proof  on  each  factor  in  the  formula  each  time  it  is  used. 
Otherwise  the  Sliding  Scale  would  not  serve  to  ‘'minimize 
controversies”  (IV  1278),  but  rather  to  multiply  them,  since 
it  necessitates  an  annual  proceeding. 
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As  the  price  for  this  stability,  the  Sliding  Scale  makes 
provision  for  the  possibility  that  actual  earnings  may  prove 
higher  or  lower  than  the  basic  return.  In  the  former  event, 
one-half  the  excess  is  applied  for  the  benefit  of  the  customer. 
Until  1948  this  was  done  by  an  immediate  rate  reduction  in 
an  equal  amount  (IV  1270).  Since  1948,  it  has  been  done 
first  by  applying  the  same  amount  to  build  up  a  special  re¬ 
serve  account  as  a  protection  against  insufficiency  of  earn¬ 
ings  in  the  future,  but  when  the  reserve  account  equals  3%  of 
annual  revenue  any  further  excess  must  be  refunded  to  cus¬ 
tomers  in  accordance  with  the  Sliding  Scale.27  This  has  the 
administrative  advantage  of  not  requiring  an  annual  change 
in  rate  schedules,  since  the  excess  is  applied  directly  against 
income  rather  than  against  rates  (IV  1148-49).  But  the 
aim  is  still  the  regulation  of  rates.  The  effective  rate  is  only 
the  amount  collected  less  the  amount  refunded.  If  it  appears 
that  cash  refunds  are  likely  to  continue,  a  rate  redetermina¬ 
tion  is  contemplated.28  The  Sliding  Scale,  accordingly,  re¬ 
mains  the  basic  device  for  rate  control  and  no  less  so  because 
of  operating  initially  on  income  instead  of  revenue. 

If  the  Sliding  Scale  is  to  work  as  intended,  its  provisions, 
until  duly  modified  by  the  Commission  in  proceedings  for 
the  purpose,  must  be  given  appropriate  weight  in  all  pro¬ 
ceedings  affecting  the  income  or  revenues  of  the  Company. 
It  would  be  wholly  incompatible  with  the  stated  purpose  of 
the  Sliding  Scale  to  reduce  rates  so  as  to  yield  less  than 
the  basic  rate  of  return  contemplated  by  the  Sliding  Scale 
as  in  effect  at  the  time.  This  would  immediately  necessitate 
withdrawals  from  the  special  reserve  account.20  Where, 
as  at  the  present  time,  there  is  no  remaining  balance  in  the 

27  Order  No.  3317,  p.  25 ;  Order  No.  3606,  p.  5. 

28  Order  No.  3317,  p.  27. 

29  Order  No.  3317,  p.  25. 
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account,  the  purpose  of  the  Sliding  Scale  would  at  once  be 
defeated.  While  this  circumstance  may  not  foreclose  such 
action,  for  the  Sliding  Scale  has  been  modified  before  and 
can  be  modified  again,  nevertheless  it  is  a  persuasive  factor 
in  determining  whether  the  Commission’s  action  is  “unrea¬ 
sonable,  arbitrary  or  capricious”  since  there  are  practical 
reasons  for  respecting  and  maintaining  a  fundamental  regu¬ 
latory  scheme. 

On  the  other  hand,  the  mere  existence  of  the  Sliding 
Scale  provides  a  wide  range  of  protection  to  the  customer, 
so  that  a  particular  return,  even  should  it  prove  excessive, 
will  not  have  the  same  disadvantageous  consequences  to  him. 
If  actual  earnings  should  prove  excessive  with  unfolding  ex¬ 
perience,  it  is  automatic  under  the  Sliding  Scale  that  one- 
half  the  excess  will  be  distributed,  after  establishing  the 
required  reserve  amount,  as  a  cash  refund  to  customers. 
Where,  as  in  W ashington  Gas  Light,  there  is  no  Sliding 
Scale,  an  excessive  return  to  the  utility  represents  a  final  loss 
to  the  customer  which  will  continue  as  long  as  the  rate  re¬ 
mains  uncorrected  and  the  customer  can  not  tell  when  a 
correction  will  ever  be  made.  But  under  the  Sliding  Scale, 
he  has  automatic  redress,  since  one-half  of  any  excess  is  ap¬ 
plied  to  his  benefit,  initially  to  build  up  a  reserve  against 
future  deficiencies  and  then  to  give  him  an  immediate  cash 
refund.  If  it  appears  that  the  cash  refund  is  likely  to  con¬ 
tinue,  the  Sliding  Scale,  as  shown  above,  contemplates  a 
proceeding  for  modification  of  the  rate. 

So  the  customer  is  given  a  wide  range  of  protection 
against  any  overallowance  in  a  rate  proceeding.  Under  the 
Sliding  Scale,  therefore,  the  degree  of  exactitude  of  the 
Commission’s  findings  on  each  element  of  the  fair  return  is 
not  so  important  as  if  the  Sliding  Scale  were  not  in  effect, 
with  all  of  its  provisions  for  customer  protection.  But  these 
considerations  are  in  addition  to  the  basic  fact  that  in  this 
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case  the  Commission  had  sufficient  evidence  and  made  suffi¬ 
cient  findings  to  be  sustained  by  any  test  however  rigorous. 

We  submit,  therefore,  that  Transit’s  argument  on  the 
rate  of  return  is  merely  a  reargument  in  terms  of  the  ad¬ 
ministrative  discretion  and  raises  no  question  of  power 
for  this  Court  to  consider.  There  was  adequate  basis  for  the 
Commission’s  action  and  it  did  its  job  sufficiently.  Transit’s 
own  testimony  with  respect  to  revenue  needs  was  predicated 
on  a  554%  rate  of  return  and  its  later  argument  for  a  5% 
return  was  made  for  the  first  time  on  brief.  The  Commission 
was  fully  warranted  in  its  approval  of  the  5^4%  rate  and  its 
action  should,  in  this  respect  also,  be  affirmed. 

C. 

The  Increase  in  the  Transit  Rate 

After  the  level  of  revenue  is  determined,  the  administra¬ 
tive  agency  moves  on  to  the  final  task  of  approving  a  struc¬ 
ture  of  individual  or  class  rates  that  will  produce  the  ap¬ 
proved  revenue  and  achieve  “the  objective  of  equitable  dis¬ 
tribution”  as  among  customer  classes  (IV  1174).  There 
has  never  been  any  formula  for  the  determination  of  par¬ 
ticular  rates.  Nor  is  it  customary  for  administrative 
agencies  to  develop  the  steps  in  the  determination  of  indi¬ 
vidual  rates  with  anything  like  the  degree  of  particularity 
followed  by  the  Commission  below  in  its  treatment  of  Tran¬ 
sit. 

The  findings  of  the  Commission  include  a  detailed  state¬ 
ment  of  the  Transit  contentions  below  with  respect  to  past 
history  (IV  1157-60),  the  joint  use  of  property  (IV  1160- 
61 )  and  the  relationship  with  costs  of  service  and  rates  for 
other  customers  (IV  1162-63). 

The  application,  it  will  be  recalled,  had  sought  an  increase 
of  nearly  $600,000  in  the  aggregate  rates  paid  by  Transit 
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(IV  1156).  Total  Transit  payments  under  the  old  rates 
approximated  $938,000  (IV  1110).  A  total  system  increase 
of  only  $230,000  was  found  justified  (IV  1173)  and  the 
local  rates  for  the  District  approved  by  the  Commission's 
order  involved  an  increase  of  only  $209,000.  This  was  sub¬ 
stantially  less  than  the  increase  indicated  by  the  evidence 
on  costs.  Transit  attacks  it  principally  on  the  ground  that 
the  precise  method  for  the  ascertainment  of  the  amount  is 
not  made  clear  in  detail.  But  this  presents  no  point  of  real 
substance,  as  we  now'  proceed  to  show-. 

Transit  uses  tw*o  w’holly  different  types  of  service.  For 
one,  it  uses  low'  voltage  alternating  current,  like  any  other 
commercial  customer,  for  office  lighting  and  other  general 
requirements.  The  more  important  service,  how'ever,  is  the 
direct  current  supplied  for  the  operation  of  its  street  cars. 
This  is  delivered  to  substations  as  alternating  current  at 
13,200  volts  or  6,600  volts  and  is  then  converted  at  addi¬ 
tional  cost  to  600  volt  direct  current.  Delivery  is  made  at 
some  20  different  substations.  The  conversion  requires 
special  equipment,  including  converters,  rectifiers  and  other 
facilities  not  usable  for  any  other  service.  The  Commission 
noted  that  up  to  the  point  of  conversion  this  service  is  com¬ 
parable  to  the  service  for  other  large  commercial  customers 
receiving  high  voltage  alternating  current  at  multiple  de¬ 
livery  points  (IV  1162).  These  comparisons  are  not  much 
affected  by  use  of  joint  property,  because  the  testimony  w*as 
that  even  if  all  of  it  w'ere  put  on  a  rental  basis,  this  would 
result  in  a  net  charge  in  favor  of  the  Company  (II  485-89 
and  Ex.  83,  IV  1027).  So  the  Commission  w'as  justified  in 
treating  it,  for  present  purposes,  as  an  even  offset  (IV 
1161). 

Since  there  is  no  contest  over  the  Commission's  finding 
that  Transit's  use  of  low  voltage  alternating  current  “is 
exactly  similar  to  other  commercial  use”  and  should  be  billed 
under  the  appropriate  commercial  schedule  (IV  1163),  the 
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issue  is  solely  the  ascertainment  of  a  proper  rate  for  the 
high  voltage  alternating  current  and  the  conversion  of  it  into 
direct  current.  The  Company’s  evidence  showed  the  costs 
of  the  conversion  service  which  Pepco  supplies  to  Transit 
at  $378,000  (Ex.  20,  III  815).  The  high  voltage  alternating 
current,  billed  at  the  new  high  voltage  commercial  schedule 
approved  by  the  Commission  (Ex.  95,  p.  23,  IV  1107), 
would  amount  to  $1,079,000  for  1951  (Ex.  95,  p.  35,  IV 
1109).  This  makes  a  total  of  $1,457,000  which,  with  the 
low  voltage  alternating  current  at  commercial  rates  (Ex. 
95,  p.  35,  IV  1109),  would  aggregate  $1,535,500  and  repre¬ 
sent  a  rate  increase  of  roughly  $600,000.  This  is  within 
$65,000  of  what  Pepco  sought  and  the  difference  is  due  to 
the  Commission's  curtailing  the  increase  to  the  commercial 
high  voltage  rates. 

On  its  principle  of  making  a  gradual  approach,  the  Com¬ 
mission  looked  about  at  other  rate  classes  and  found  some 
elements  of  comparison  between  the  high  voltage  sales  to 
Transit  and  the  wholesale  deliveries  of  surplus  power  to 
other  electric  utilities.  While  these  are  at  bottom  very  dif¬ 
ferent  situations,  the  Commission  found  that  “Transit  .  .  . 
has  some  of  the  characteristics  of  this  latter  classification” 
(IV  1102).  It  added  that: 

“Consideration  must  be  given  to  the  fact  that  Capital 

Transit  is  a  utility  and  a  large  user  of  Pepco  service.” 

(IV 1162) 

This  new  minimum  comparison  can  be  readily  traced.  The 
average  rate  in  wholesale  sales  to  electric  utilities  was  0.95^ 
per  kwh  (Ex.  81,  p.  6).  The  straight  energy  charge  to 
Transit  on  that  basis  would  be  $882, OOO.30  If  for  argument 

“This  is  97,777,000  total  kwh  from  Ex.  S 7  A,  p.  6  (IV'  1102)  less 
4,945,000  kwh  of  alternating  current  (Ex.  32  Annex  C,  III  921) 
multiplied  by  0.95^. 
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we  take  half  of  the  $378,000  conversion  cost  shown  by  the 
Company,  as  an  initial  step  in  the  program  of  “progressive 
steps’’  toward  “just,  reasonable,  and  equitable  rates”  (IV 
1171),  the  total  is  $1,071,000.  This  alternative  may  be  stated 
another  way  by  using  the  0.65  c  energy  charge  originally 
proposed  for  Transit  (Ex.  15.  p.  20,  III  807).  Since  it  was 
proposed  in  association  with  a  demand  charge  that  sub¬ 
stantially  doubled  the  ultimate  revenue  (id.),  the  energy 
charge  taken  by  itself  is  purely  theoretical.  But,  taking  it  as 
such  (IV  1162-63)  and  adding  on  the  full  $378,000  cost  of 
conversion,  we  derive  a  total  charge  for  the  direct  current  to 
be  supplied  Transit  in  1951  of  $981,408.  So  either  one  of 
these  alternative  approaches  would  produce  a  total  charge 
of  roughly  $1,000,000,  the  minimum  limit  within  which  the 
Commission's  consideration  ranged. 

This  is  the  result  approved  by  the  Commission  (a  total 
charge  of  $1,086,000,  see  Ex.  95,  p.  35,  IV  1109).  So  it  is 
substantially  equal  to  the  charge  that  would  have  resulted 
from  the  regular  commercial  high  voltage  rates  if  no  allow¬ 
ance  at  all  had  been  made  for  the  additional  cost  of  conver¬ 
sion  (Ex.  95,  p.  35,  IV  1109).  Alternatively,  it  is  substanti¬ 
ally  equal  to  a  50%  allowance  of  the  conversion  cost  if  the 
regular  high  voltage  rate  were  to  be  reduced  to  the  very  low 
rate  of  0.95^  that  applies  to  sales  at  wholesale  to  other  elec¬ 
tric  utilities.  Also,  it  is  substantially  equal  to  full  allowance 
of  the  conversion  cost  if  there  is  only  a  theoretical  0.65c 
charge  for  energy.  These  latter  alternatives,  it  is  apparent, 
provided  bases  for  freeing  Transit,  for  the  time  being,  from 
the  full  amount  of  normal  rates  plus  conversion  cost. 

No  syllogism  demonstrates  value.  Rates  are  equally  be¬ 
yond  formal  logic.  Since  they  must  reflect  many  factors 
beyond  costs  and  costs  themselves  are  indeterminable  and 
the  other  factors  are  largely  imponderable,  an  exercise  of 


76 


judgment  must  control.  If  the  Commission  weighed  the  evi¬ 
dence  and  was  within  limits  that  could  be  rationally  approved 
on  that  record,  that  is  all  the  courts  require.  The  Commission 
“is  not  required  to  compute  with  mathematical  precision’’ 
when  exploring  the  cost  of  service  ( Clark  v.  Paid  Gray,  Inc., 
306  U.  S.  583,  599, 1939),  but  rather : 

“The  field  of  inquiry  is  one  in  which  the  search  for 
certainty  is  futile. . . .  There  is  a  zone  of  reasonableness 
within  which  judgment  is  at  large.”  ( Atlantic  Coast 
Line  R.  v.  Florida,  295  U.  S.  301,  317,  1935). 

It  is  settled  that  the  rates  to  be  fixed  for  individual  classes 
of  service  within  a  general  revenue  level  are  in  very  special 
degree  matters  for  the  administrative  discretion,  as  the 
Court  below  pointed  out  (III  737-38)  in  this  quotation  from 
Mississippi  Valley  Barge  Co.  v.  United  States,  292  U.  S. 
282, 286-287  (1934): 

“The  structure  of  a  rate  schedule  calls  in  peculiar 
measure  for  the  use  of  that  enlightened  judgment  which 
the  Commission  by  training  and  experience  is  qualified 
to  form.  Florida  v.  United  States,  ante,  p.  1.  It  is  not 
the  province  of  a  court  to  absorb  this  function  to  itself. 
I.  C.  C.  v.  Louisville  &  Nashville  R.  Co.,  2 27  U.  S.  88, 
100;  Western  Paper  Makers’  Chemical  Co.  v.  United 
States,  271  U.  S.  268,  271 ;  Virginian  Ry.  Co.  v.  United 
States,  272  U.  S.  658,  663.  The  judicial  function  is  ex¬ 
hausted  when  there  is  found  to  be  a  rational  basis  for 
the  conclusions  approved  by  the  administrative  body.” 

This  has  long  been  the  settled  law : 

v‘With  respect  to  particular  rates,  it  is  recognized  that 
there  is  a  wide  field  of  legislative  discretion,  permitting 
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variety  and  classification,  and  hence  the  mere  details  of 
what  appears  to  be  a  reasonable  scheme  of  rates,  or  a 
tariff  or  schedule  affording  substantial  compensation, 
are  not  subject  to  judicial  review.”  ( Northern  Pacific 
Railway  Company  v.  North  Dakota,  236  U.  S.  585, 604, 
1951) 

We  offer  the  analysis  above  in  no  effort  to  show  a  precise 
line  of  reasoning  that  the  Commission  must  be  taken  to  have 
followed.  To  the  contrary,  we  recognize  that  this  was  a  mat¬ 
ter  for  its  judgment,  in  which  mathematics  is  only  an  aid, 
and  it  may  well  be,  as  frequently  happens,  that  different 
weight  was  assigned  to  different  factors  by  different  mem¬ 
bers  of  the  Commission.  But  from  this  analysis  it  is  clear 
that  the  Commission  thought  it  in  the  public  interest  to  in¬ 
crease  the  Transit  charge  by  progressive  steps  and  for  the 
present  believed  it  better  to  scale  down  the  Transit  increase 
to  something  less  than  half  the  amount  sought  by  the  Com¬ 
pany,  giving  weight  for  this  purpose  to  the  wholesale  rate  to 
other  electric  utilities  and  providing  for  the  present  some¬ 
thing  less  than  the  full  amount  of  the  conversion  cost.  True 
enough,  this  resulted  in  favorable  treatment  to  Transit,  as 
the  United  States  urged  below  (III  751).  But  it  was  only 
a  temporary  solution  and  the  administrative  body  is  entitled 
to  take  one  step  at  a  time.  In  any  event,  however,  Transit, 
which  has  been  so  heavily  favored,  is  in  no  position  to  com¬ 
plain  and  no  other  party  has  appealed  to  this  Court  to  attack 
the  rates  as  unduly  preferential  to  Transit. 

The  Commission’s  finding  was  unmistakably  that : 

“The  record  also  shows  that  Capital  Transit  is  not  pay¬ 
ing  a  fair  price  for  its  electric  service  ...  to  remove 
the  discrimination  found  to  exist  in  the  rates  it  pays 
requires  some  increase  in  charges  to  it.”  (IV  1175) 


78 


On  this  finding  it  was,  we  submit,  within  the  power  of  the 
Commission,  as  an  exercise  of  its  administrative  discretion, 
to  approve  any  increase  in  the  rates  of  Transit  up  to  the 
full  amount  of  $600,000  requested  by  the  Company,  since 
the  regular  high  voltage  alternating  current  schedule  plus 
the  cost  of  conversion  would  produce  that  result  and  the 
evidence  in  support  of  both  those  items  was  substantial  in 
nature.  The  fact  that,  within  this  limit,  the  Commission 
elected  to  take  one  step  at  a  time  so  that  the  inequity  of  the 
Transit  rates  could  be  corrected  gradually  rather  than  all  at 
once  supplies  no  basis  for  an  attack  by  Transit. 

Transit’s  argument  for  detailed  statements  of  intermedi¬ 
ate  facts  and  reasons  by  the  administrative  agency  (Brief 
74)  is  a  formalistic  one.  Since  there  is  a  range  of  reasonable¬ 
ness  within  which  the  Commission  might  have  permissibly 
established  the  Transit  rate  and  judgment  is  “at  large” 
throughout  that  range,  the  situation  is  not  one  that  permits 
an  inexorable  inference  from  specified  facts  to  a  mathemati¬ 
cal  result.  Any  different  rule  would  put  upon  the  courts  the 
responsibility  for  individual  rates. 

IV. 

CONCLUSION 

The  Commission  was  within  its  power  when  it  fixed  rates 
for  local  service  within  the  District  of  Columbia  by  refer¬ 
ence  to  figures  for  the  whole  Company  business.  It  had  ade¬ 
quate  evidence,  and  made  adequate  findings,  as  to  the  per¬ 
missible  rate  of  return  on  the  approved  rate  base.  The 
Transit  increase  was  within  the  range  of  the  Commission’s 
discretion  established  by  the  facts  of  record  and  the  findings 
made.  All  grounds  of  the  Transit  appeal  are  without  merit 
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and  the  order  below  sustaining  the  Commission’s  action 
should  be  affirmed. 


Respectfully  submitted, 

Public  Utilities  Commission  of 
The  District  of  Columbia 

Vernon  E.  West 
Lloyd  B.  Harrison 
Its  Counsel 

Potomac  Electric  Power 
Company 
T.  Justin  Moore 
George  D.  Gibson 
James  Francis  Reilly 
Cornelius  Means 
Its  Counsel 


Dated  October  1, 1952. 
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A. 

INTRODUCTION 


During  the  oral  argument  on  November  21,  1952,  the 
Court,  immediately  upon  reconvening  after  luncheon,  asked 
Potomac  Electric  Power  Company  counsel  a  question  to  this 
effect:  has  the  Commission  declared  the  basis  for  Its  action, 
not  only  in  ultimate  findings  but  also  in  subsidiary  findings, 
to  the  extent  required  to  meet  the  standard  established  by 
this  Court  in  Saginaw  Broadcasting  Co.  v.  Federal  Communication? 
Commission,  96  F.  2d  554,  68  App.  D.  C.  282,  1938,  cert,  denied 
sub  nom.  Gross  v.  Saginaw  Broadcasting  Co. ,  305  U.  S.  613, 

1938? 

In  response  to  that  question  some  references  to  the 
briefs  and  record  were  supplied  at  the  time,  so  far  as  the 
stress  of  oral  argument  would  permit.  But  in  deference  to  the 
importance  of  the  question,  this  Supplemental  Memorandum  is 
filed  in  order  to  provide  more  adequate  access  to  those  portions 
of  the  briefs  and  records  that  bear  upon  the  question  asked. 


B. 

ARGUMENT 

1. 

No  Question  of  Power,  But  Only  of  Its  Reasonable  Exercise 

The  Commission  has  authority  to  fix  rates  In  the 
District  of  Columbia  (Code  §43-301  and  §43-401).  The  order  of 
the  Commission  did  only  that  (IV  1198).  This  was  after  ela¬ 
borate  hearings  and  briefs. 


The  forum  to  hear  the  District  customer's  complaint 
on  rate  matters  Is  the  Commission  itself  and  he  has  no  right 
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to  attack  Its  resulting  order  unless  it  transgresses  the 
limits  laid  down  by  §43-706  (49  Stat.  882): 

"In  the  determination  of  any  appeal  from 
an  order  or  decision  of  the  commission  the 
review  by  the  court  shall  be  limited  to  questions 
of  law,  including  constitutional  questions;  and 
the  findings  of  fact  by  the  commission  shall  be 
conclusive  unless  it  shall  appear  that  such  find¬ 
ings  of  the  commission  are  unreasonable,  arbitrary 
or  capricious." 

So  there  can  be  no  question  of  Commission  power  in 
this  Instance  but  only  as  to  whether  It  was  exercised  in  accord 
with  legal  standards  and  on  a  basis  of  fact  that  could  impress 
a  rational  mind. 


2. 

The  Requirement  for  Findings 

This  Court  held  in  Saginaw  Broadcasting  Co.  v. 

Federal  Communications  Commission,  when  reviewing  an  order 
denying  a  permit  to  construct  a  radio  station,  that: 

"It  is  not  necessary  for  the  Commission  to 
recite  the  evidence,  and  it  is  not  necessary 
that  it  set  out  its  findings  in  the  formal 
style  and  manner  customary  in  trial  courts. 

It  is  enough  if  the  findings  be  unambiguously 
stated,  whether  in  narrative  or  numbered  form, 
so  that  it  appears  definitely  upon  what  basic 
facts  the  Commission  reached  the  ultimate  facts 
and  came  to  its  decision."  (96  F.  2d  at  560) 

It  is  not  necessary,  the  Court  added  by  quotation  from  the 
Supreme  Court,  that  "formal  findings  of  fact"  be  made  but  only 
"substantial  findings  of  the  basic  and  essential  facts  neces¬ 
sary  to  support  the  order"  ( id. ) . 

The  application  of  this  rule  is  well  illustrated  in 
the  later  opinion  of  the  Supreme  Court  in  Colorado  Interstate 
Gas  Co.  v.  Federal  Power  Commission  (324  U.  S.  581,  595,  1945): 
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"The  findings  of  the  Commission  in  this  regard 
leave  much  to  be  desired  since  they  are  quite 
summary  and  incorporate  by  reference  the  Commis¬ 
sion’s  staff’s  exhibits  on  allocation  of  cost. 

But  the  path  which  it  followed  can  be  discerned. 
And  we  do  not  believe  its  findings  are  so  vague 
and  obscure  as  to  make  the  Judicial  review  con¬ 
templated  by  the  Act  a  perfunctory  process." 

The  test  is  not  formal  or  technical.  It  is  only 
functional  and  realistic.  It  requires  only  that  the  path 
which  the  Commission  followed  "can  be  discerned"  so  that  the 
rational  mind  may  Judge  whether  the  Commission  proceeded  in 
accord  with  legal  standards  and  upon  support  in  evidence. 


3. 

No  rule  of  law  requires  the  Commission 
to  be  governed  by  local  costs. _ 

Hate  making  is  not  a  science,  nor  is  it  controlled 
by  mathematical  rules.  The  discretionary  Judgment  of  the 
administrative  agency  has  always  been  free  to  recognize  the 
practical  needs  of  the  public  interest  and  of  a  workable  admin¬ 
istrative  system,  for  it  has  never  been  the  practice  "to 
establish  charges  upon  particular  costs"  (Hamilton,  quoted  in 
our  Brief  at  p.  3^  and  cited  in  Colorado  Interstate  Gas  Co. 

v.  Federal  Power  Commission  at  p.  389). 

* 

The  development  of  rate  making  practice  has  been 
toward  making  uniform  rates  through  "larger  and  larger  areas" 

(Re  New  York  Telephone  Company,  84  p.  U.  R.  (N.  S.)  267,  296, 

May  10,  1950,  reh’g.  den.  July  18,  1950,  86  P.  U.  R.  (N.  S.) 
285).  In  that  case  the  Now  York  Commission  fixed  rates  through¬ 
out  the  State  of  New  York  so  as  to  provide  a  fair  return  from 
the  total  area  without  regard  to  differences  of  cost  in  dif¬ 
ferent  localities,  "even  though  its  earnings  in  parts  of  its 
system  may  be  higher  or  lower  than  that  amount"  (id.,  p.  296). 
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The  City  of  New  York  attacked  the  Commission's  order  on  the 
ground  that  it  required  customers  in  the  densely  populated 
area  of  the  City  to  pay  higher  rates  than  their  own  costs 
would  warrant  in  order  "to  subsidize  the  Company's  less  pro¬ 
fitable  operations  in  the  rest  of  the  state",  but  this  attack 
was  rejected  on  the  ground  that  on  the  facts  presented  this 
was  an  administrative  choice  (City  of  New  York  v.  Felnberg, 

279  App.  Div.  817,  109  N.  Y.  S.  2d  131,  92  P.  U.  R.  (N.  S.) 

14-3,  1952).  As  the  court  said  there,  in  words  equally 
applicable  here: 

"That  just  and  reasonable  rates  are  best  arrived 
at  by  treating  the  property,  revenues,  and  expenses 
of  the  company  on  a  unitary  basis  is  amply  supported 
by  evidence." 

It  is  no  less  reasonable  and  right  for  a  commission 
to  follow  the  same  course  where  a  political  boundary  that  has 
no  economic  significance,  but  is,  in  the  words  of  the  court 
below,  a  "theoretical  line"  (III  747),  chances  to  intervene 
between  one  customer  and  another.  The  just  and  reasonable 
rate  is  a  social  and  economic  question,  not  a  political  one. 

An  order  increasing  rates  that  is  attacked  only  on  the  argument 
that  the  rates  are  too  high  can  never  conflict  with  the  regu¬ 
latory  authority  of  other  governments.  It  is  only  where  an 
order  reduces  rates  to  a  confiscatory  level  that  foreign  earn¬ 
ings  are  subtly  appropriated  to  local  use  and  the  regulatory 
freedom  of  other  governments  impaired  (our  Brief  39-57). 

The  Commission's  full  discussion  of  the  jurisdictional 
problem  plainly  relies  on  this  ground  of  power  to  make  rates  on 
a  uniform  basis  throughout  a  metropolitan  area.  Moreover,  it 
finds  the  subsidiary  facts  necessary  to  establish  the  reason¬ 
ableness  of  this  basis  here  (IV  1113-18).  Among  other  things, 
the  Commission  found: 
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"There  is  no  doubt  that  the  operation  of  the 
Company’s  facilities  on  an  integrated  basis  in 
serving  the  three  jurisdictions  is  more  economical 
than  furnishing  this  service  to  each  jurisdiction 
by  separate  generating,  transmission  and  distri¬ 
bution  facilities."  (IV  1118) 

The  corollary  drawn  by  the  Commission  was  that: 

.  .it  follows  that  effective  and  equitable 
regulation  requires  consideration  of  system 
operations . "  (id. ) 

This  does  not  mean,  as  Transit  would  have  it  appear,  that  the 
Commission  may  take  system  operations  merely  into  "considera¬ 
tion"  but  must  then  immediately  pass  to  a  consideration  of 
hypothetically  separated  local  costs.  It  plainly  means  that 
the  Commission  may  base  its  action  on  the  standard  of  system 
operations  without  regard  to  hypothetically  separated  local 
costs. 

The  cases  establish  the  power  of  a  commission  to 
follow  this  course  where  cost  conditions  vary  within  wide 
limits,  as  witness  neighboring  Virginia,  where  uniform  rates 
prevail  throughout  cities  and  mountain  areas  in  thousands  of 
square  miles  of  territory  (our  Brief  p.  35).  But  It  is  not 
necessary  to  go  so  far  in  this  case  because,  as  we  showed  in 
our  Brief  (pp.  15-22),  the  Pepco  system  is  exceptional  for  its 
compact  territory  and  its  highly  condensed  and  Integrated  opera¬ 
tion.  As  a  matter  of  fact  the  Urban  Area  is  only  about  10 
miles  wide  and  20  miles  long  or  a  total  of  less  than  200  square 
miles  (the  shaded  area  on  the  map  at  III  813).  The  much  larger 
area  in  suburban  Maryland,  though  several  times  the  area  of  the 
Urban  Zone,  represents  only  a  minor  portion  of  the  total  busi¬ 
ness,  less  than  6$  (our  Brief  pp.  3-^)  and  any  difference  of 
conditions  in  that  outlying  territory  must  be  taken  as  suffi¬ 
ciently  recognized  by  the  higher  level  of  rates  there  prevail¬ 
ing  under  the  Maryland  order,  since  Transit's  Application  for 
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Reconsideration  (IV  1179),  which  limits  the  grounds  of  appeal 
(Code  §43-704),  did  not  attack  the  amount  of  that  differential. 

In  addition,  however,  in  this  case  the  Commission 
found  an  equality  of  cost  conditions  throughout  the  Company's 
Urban  Area  in  Maryland,  Virginia  and  the  District,  which, 
regardless  of  the  rule  above  discussed,  makes  any  local  cost 
segregation  fruitless  and  unnecessary. 


4. 

The  Commission  found  costs  substantially  uniform. 

Transit  presents  its  appeal  as  if  there  were  no 
evidence  in  the  record  to  show  the  cost  levels  that  obtained 
in  operations  within  the  District  and  elsewhere.  But  in  fact 
this  was  the  subject  of  lengthy  study  in  the  hearings.  An 
exhibit  introduced  by  the  Commission's  Chief  Accountant  (Ex. 

77,  IV  1025)  reveals  that  73.42#  of  the  total  costs  of  system 
operations,  including  a  return  on  property  used,  is  incurred 
for  service  in  the  District.  A  more  extensive  and  detailed 
study  by  Pepco's  Rate  Engineer  (Ex.  84,  IV  1033)  shows  the 
corresponding  figure  at  70. 90#.  This  study  makes  a  complete 
separation  of  local  business.  It  segregates  District  costs 
(including  the  purely  production  costs  of  the  interchange 
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arrangement  with  the  Baltimore  Company)  from  all  local  business 
in  Maryland,  all  local  business  in  Virginia  and  all  interstate 
sales  to  other  utilities.  Thus  the  record  affords  substantial 
evidence  on  the  very  point  that  Transit  stresses.  The  cost 
ratios  so  obtained  compare  with  70. 19#  as  the  proportion  of 
system  revenues  derived  from  business  in  the  District  under 
the  old  rates  (IV  1033).  When  we  take  into  consideration  that 
the  rates  for  Transit  and  street  lighting,  which  are  princi¬ 
pally  District  services,  are  particularly  far  out  of  line  with 
costs  (IV  1169,  1175),  it  is  plain  that  cost  levels  for  all  the 
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rest  cf  the  business  are  substantially  uniform  throughout  the 
Urban  Area.  This  is  indeed  only  what  is  naturally  to  be 
expected,  since  the  whole  Urban  Area  is,  in  the  words  of  the 
court  below,  !,a  single  unit  for  all  intents  and  purposes" 

(III  747)  and  the  Company  provides  service  uniformly  through¬ 
out  that  area  to  what  are  called  the  regular  schedule  customers, 
that  is  residential  customers,  commercial  low  voltage  customers 
and  commercial  high  voltage  customers.  Once  the  revenue  level 
is  determined,  the  rate  making  problem  is  not  an  allocation  as 
between  the  District  and  outside  the  District,  but  only  the 
development  of  an  "equitable  distribution"  among  customer 
classes  (IV  1174). 

As  pointed  out  in  Section  3  above,  a  commission  has 
legal  power  to  equalize  rates  throughout  a  service  area  with¬ 
out  regard  to  differing  costs  in  particular  localities.  Even 
if  that  were  not  true,  a  commission,  as  counsel  for  Transit 
admitted  on  oral  argument,  must  be  accorded  the  power  to  fix 
rates  on  a  system  basis  where  the  evidence  shows  and  the  com¬ 
mission  finds  a  substantial  uniformity  of  cost  conditions. 

Here  the  Commission  based  its  action  in  part  upon  this  circum¬ 
stance,  as  its  lengthy  discussion  on  "The  Jurisdictional 
Allocation  Problem"  (IV £113-18)  shows.  From  it  we  quote  the 
following  excerpt  dealing  with  the  cost  allocation  studies: 

"Supplemental  to  their  original  presentation, 
both  the  Commission  witness  and  witness  for  the 
Company  introduced  exhibits  showing  the  estimated 
cost  of  service  by  the  three  jurisdictions  served 
by  the  Company  (Exhibits  Nos.  77  and  84,  respective¬ 
ly).  In  commenting  on  Exhibit  No.  77,  the  Commis¬ 
sion  witness  stated  that  the  allocations  made  by 
him  were  of  a  general  nature  and  were  intended 
only  as  a  general  guide  in  apportioning  any  increase 
in  rates.  The  Company's  Exhibit  No.  84  is  pre¬ 
mised  upon  the  same  general  theories  used  in  the 
compilation  of  its  Exhibit  No.  31,  The  Cost  of 
Service  Study  by  Classes  of  Service.  It  contains 
voluminous  detailed  calculations  and,  as  Is  the 
case  in  any  allocation  study,  particularly  one 
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involving  an  electric  utility  operating  an 
integrated  system,  is  premised  upon  numerous 
assumptions.  The  detailed  allocation  method 
used  by  the  Company  indicates  that  slightly 
less  than  71#  of  the  total  cost  of  furnishing 
electric  service,  including  a  return  on  rate 
base  at  both  existing  rates  and  at  rates  pro¬ 
posed  by  the  Company,  is  assignable  to  the 
District  of  Columbia.  The  Commission's  witness, 
using  three  factors ;  namely,  revenues  from  sale 
of  energy,  kilowatt  hour  sales,  and  average 
demands,  arrived  at  approximately  73.5#  on  a 
composite  basis,  as  the  proportion  of  total 
cost  assignable  to  the  District  of  Columbia.” 

(IV  1116-17) 

Counsel  for  Transit  admitted  on  oral  argument  that 
it  would  be  enough  to  sustain  the  Commission's  action  here  if 
it  had  made  an  explicit  finding  that  cost  conditions  are 
equal.  But,  read  as  a  whole,  the  opinion  of  the  Commission 
leaves  no  doubt  of  its  intention  to  find  that  cost  conditions 
are  substantially  uniform  throughout  the  whole  of  the  Urban 
Zone.  We  do  not  seek  to  limit  its  findings,  but  only  to 
illustrate  them,  when  we  say  that  this  intention  is  particular¬ 
ly  manifest  in  the  finding  that: 

.  .the  population  density  and  urban  character¬ 
istics  of  the  District  of  Columbia  have  extended 
into  the  Company's  Maryland  territory."  (IV  1114) 

and  in  the  further  finding  that 

".  .  .it  is  desirable  and  equitable  to  extend 
the  rates  available  in  the  urban  zone  to  both 
the  Virginia  territory  of  the  Company  and  to  an 
additional  area  in  Maryland,  which  has  developed 
rapidly  in  the  past  few  years."  (IV  1173) 


5. 

The  evidence  sustains  the  Commission's 
_ finding  of  uniform  costs. _ 

Stated  very  simply,  the  evidence,  as  we  show  in 
our  Brief  (pp.  29-31)  shows  a  virtual  identity  in  the  relation 
of  revenue  to  costs  among  the  several  political  jurisdictions. 
Two  comparisons  will  suffice. 
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In  the  first  place,  under  the  new  rates,  the  balance 
of  revenue  remaining,  after  operating  expenses,  for  payment  of 
income  taxes  and  return  in  the  six  months  ended  June  30,  1950, 
was  4.29$  of  net  investment  in  the  District  and  4.21$  in  Mary¬ 
land  (Brief,  p.  29). 

In  the  second  place  If  we  look  only  to  the  regular 
schedule  customers  and  thus  exclude  the  services  to  Transit, 
street  lighting  and  other  electric  utilities  as  being  special 
situations  not  uniformly  distributed  throughout  the  area,  we 
find  that  under  the  new  rates  72.65$  of  total  revenue  is 
derived  from  service  in  the  District  while  71.88$  of  total 
costs  (including  return)  is  incurred  in  rendering  this  service 
in  the  District  (Brief,  p.  31 ). 

Thus  it  is  plain  that  the  Commission's  final  action 
is  In  accord  with  relative  costs  even  if  they  be  taken  as  a 
governing  measure  of  reasonable  action.  This  validates  its 
action  even  though  its  method  of  measuring  by  system  figures 
were  not,  a  priori ,  the  best  method  of  reaching  the  result, 
since  under  Federal  Power  Commission  v.  Hope  Natural  Gas  Com¬ 
pany,  320  U.  S.  591,  602,  1944,  it  is  "the  result  reached 
not  the  method  employed  which  is  controlling".  Since  the 
evidence  and  findings  necessary  to  permit  judicial  review  of 
the  "end  result"  are  before  the  Court,  there  can  be  no  question 
of  conflict  with  the  Saginaw  principle.  Saginaw  was  not 
intended  to  formalize  commission  action  but  only  to  assure  a 
sufficient  basis  for  the  Court  to  ascertain  that  the  Commission 
proceeded  In  accord  with  legal  principle  and  with  support  in 
evidence . 


6. 

Transit Ts  position  is  not  equitable  but  technical. 


The  Commission  found  from  the  cost  studies  by  custo¬ 
mer  groups  (Ex.  31,  HI  819)  that 

".  .  .there  should  be  a  substantial  upward  revision 
in  the  rates  to  be  applied  for  both  street  railway 
and  street  lighting  service"  (IV  1169) 
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"The  record  also  shows  that  Capital  Transit 
is  not  paying  a  fair  price  for  its  electric 
service.  .  .to  remove  the  discrimination  found 
to  exist  in  the  rates  it  pays  requires  some 
increase  in  charges  to  it.  The  additional 
annual  charges  against  Capital  Transit  Company 
prescribed  by  this  order  in  the  opinion  of  this 
Commission  are  just  and  reasonable  and  will  not 
prove  unduly  burdensome."  (IV  1175) 

This  finding  is  sustained  by  the  evidence  and  is 
sufficient  to  support  the  Commission's  final  decision  with 
regard  to  Transit.  Indeed  it  is  clear  that  costs  warranted 
a  still  greater  increase  in  the  Transit  rate  and  the  Commis¬ 
sion  stayed  its  hand  only  because  it  did  not  feel  the  full 
correction  should  be  "accomplished  in  one  step"  (IV  1171), 
but  rather  in  a  "process  of  refinement"  (IV  1172). 

Transit  does  not  attack  these  fundamental  equities. 
It  takes  only  the  technical  position  that  formal  requirements 
necessitated  hypothetical  calculations  contrary  to  the  Sliding 
Scale  practice  of  25  years  standing  and  without  any  attempt 
to  show  that  it  or  any  other  ratepayer  has  been  injured  by  the 
failure  to  comply  with  these  alleged  technicalities.  Indeed, 
on  oral  argument  its  counsel  several  times  expressly  stated 
that  they  would  have  been  "quite  content"  had  their  view  of 
the  technicalities  been  complied  with  whatever  the  result 
would  have  been.  Belated  and  technical  objections  are  not 
looked  on  with  favor  by  the  courts  (United  States  v.  L.  A. 
Tucker  Truck  Lines,  Inc.,  _  U.  S. _ ,  Nov.  10,  1952). 


7. 

Summary 

Appellees  submit  that  the  Commission's  findings 


are  adequate  under  the  Saginaw  doctrine  because: 


li 


1.  The  Commission  has  power  to  fix  rates  for  the 
District,  and  the  only  question  is  whether  it  acted  in  accord 
with  legal  standards  and  with  support  in  evidence. 

2.  The  law  does  not  require  rates  to  be  fixed  solely 
on  the  basis  of  cost,  but  rather  rates  for  any  given  area  may 
be  uniform  even  though  costs  are  not.  The  exceptional  rule 

of  the  interstate  cases  has  never  been  applied  except  in  a 
rate  reduction  case,  where  the  rule,  as  a  mandatory  requirement 
of  law,  is  necessary  to  protect  one  jurisdiction  against  con- 
fiacatory  rate  action  by  another. 

3.  The  opinion  shows  that  the  Commission  believes 
that  costs  are  comparable  throughout  the  Company's  Urban  Zone. 
There  is  no  question  that  the  suburban  rate  differential,  fixed 
by  the  Maryland  Commission,  is  adequate  to  meet  the  suburban 
cost  differential. 

4.  Transit  complains  solely  on  technical  grounds 
(it  would  have  been  "quite  content"  with  the  result  had  its 
chosen  route  to  the  result  been  followed)  and  attempts  no 
showing  of  lack  of  equity.  It  does  not  challenge  the  "end 
result"  which  is  sufficient  for  validity  and  is  adequately 
open  to  judicial  review  on  the  evidence  and  findings  in  this 
case. 

Respectfully  submitted, 

PUBLIC  UTILITIES  COMMISSION  OP 
THE  DISTRICT  OP  COLUMBIA 

Vernon  B.  West 
Lloyd  B.  Harrison 

/ Its  Counsel 

POTOMAC  ELECTRIC  POWER  COMPANY 

T.  Justin  Moore 
George  D.  Gibson 
James  Francis  Reilly 
Cornelius  Means 


Dated  November  28,  1952. 


Its  Counsel 


